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School  Enrollment  Projections 
for  the  1990s 


by  Charles  D.  Liner 


L  n  an  article  in  the  Winter  1989  issue  of  School  Law 
Bulletin,  I  reviewed  projections  of  public  school  enroll- 
ment in  North  Carolina  during  the  1 990s  and  discussed  the 
trends  that  underlie  those  projections.1  The  purpose  of  this 
article  is  to  bring  that  information  up  to  date  by  presenting 
the  most  recent  enrollment  projections,  which  are  made 
annually  by  the  Department  of  Public  Education.2 

As  discussed  in  the  earlier  article,  the  long-term  trend 
of  declining  statewide  enrollment  will  reverse  during  the 
1990s.  Total  statewide  school  enrollment,  as  measured  by 
average  daily  membership  (ADM),  has  declined  steadily 
over  the  last  decade  after  peaking  in  the  1976-77  school 
year,  following  the  phase-in  of  kindergarten  (see  Figure  1 ). 
In  1988-89  total  enrollment  was  9.7  percent  below  that  of 
1976-77,  and  the  great  majority  of  school  units  had  lower 
enrollment  than  in  1976-77.  Total  enrollment  will  begin  to 
increase  after  1989-90,  and  by  1997-98  total  enrollment  is 
expected  to  be  11.1  percent  above  the  current  level  and  at 
about  the  same  level  as  in  1976-77. 

As  projections  show,  however,  growth  in  enrollment 
will  vary  by  grade  level  (high  school  enrollment  will 
actually  fall),  and  many  school  units  can  expect  little 
growth  or  even  declines  in  enrollment  over  the  next  dec- 
ade. Furthermore,  the  coming  increase  in  enrollment  re- 
flects birth  trends  that  are  expected  to  be  short-lived  rather 
than  long-term  like  the  post-war  baby  boom. 
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1.  "Update:  Public  School  Enrollment  di 
Bulletin  20  (Winter  1989):  1-8. 

2.  The  projections  reported  here  were  made  by  Evan  Sun  of  the  North 
Carolina  Department  of  Public  Education. 


Projections  by  Grade  Level 

Figure  2  shows  projected  statewide  enrollment  by 
grade  level.  The  largest  increases  will  occur  in  the  lower 
grades,  while  enrollment  in  grades  10  through  12  will 
decline.  For  the  five-year  period  1988-89  to  1993-94, 
statewide  enrollment  will  increase  8.7  percent  in  grades  K 
through  6  and  5.7  percent  in  grades  7  through  9.  Enrollment 
in  grades  10  through  12  will  decline  9.1  percent.  Total 
enrollment  will  increase  4.4  percent  during  this  period.  For 
the  longer  period  1988-89  to  1998-99,  enrollment  in 
grades  K  through  6  will  increase  17.9  percent,  enrollment 
in  grades  7  through  9  will  increase  12.7  percent,  and 
enrollment  in  grades  10  through  12  will  decline  2.5  per- 
cent. Total  enrollment  will  increase  12.5  percent  by 
1998-99. 

Projections  by  School  Unit 

Table  1  summarizes  projected  changes  in  ADM  for 
the  1 34  school  units.  Projected  changes  for  individual  units 
are  presented  in  Table  2.  As  Table  1  shows,  the  trend 
toward  higher  enrollments  will  not  be  experienced  by  all 
school  units.  For  the  five-year  period  beginning  in  1988-89, 
47.0  percent  of  the  units  will  have  lower  total  enrollment 
at  the  end  of  the  period.  Even  in  the  elementary  grades, 
where  the  increase  in  enrollment  will  be  greatest,  only  59.7 
percent  of  the  units  will  see  higher  enrollment.  And  87.3 
percent  of  the  units  will  have  lower  high  school  enrollment 
at  the  end  of  the  period.  Even  for  the  longer  period, 
1988-89  to  1998-99,  only  64.2  percent  of  the  units  will 
have  higher  total  enrollment  at  the  end  of  the  period. 
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Figure  1 

North  Carolina  Public  School  Enrollment, 

1973-74  to  1988-89  (Actual)  and  1989-90  to  1998-99  (Projected) 
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Figure  2 

Actual  and  Projected  Changes  in  Statewide  Average  Daily  Membership  (ADM), 

1983-84  through  1998-99 
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Table  1 

Summary  of  Percentage  Changes  in  Actual  and  Projected 

Average  Daily  Membership  (ADM)  in  134  North  Carolina  School  Units 


Actual 

Number  of  Units  with  Percentage  Change 

Changes  in 
Total  ADM, 

Projected  Change  in  ADM  by  Grade  Level 

1983-84 

to 
1988-893 

1988-89  to  1993-94 

1988-89  to  1998-99 

Percentage 
Change 

K-6 

7-9 

10-12            K-12 

K-6               7-9 

10-12 

K-12 

Increase 

30%  or  more 

1 

2 

3 

0                     1 

11                  16 

2 

7 

20%  to  30% 

0 

6 

8 

0                     2 

27                   11 

4 

12 

10%  to  20% 

3 

27 

19 

1                    11                        32                  23 

8 

33 

5%  to  10% 

9 

29 

23 

2                   25 

10                   18 

9 

17 

0%  to  5% 

23 

16 

29 

14                  32 

13                   14 

17 

17 

Percentage  of  units 
with  projected 
higher  ADM 

59.7% 

61.2% 

12.7%            53.0% 

69.4%            61.2% 

29.9%- 

64.2% 

Decrease 

0%  to  -5% 

37 

26 

29 

18                  36 

19                   16 

21 

19 

-5%  to -10% 

47 

17 

17 

42                  22 

11                   15 

24 

12 

-10%  to -20% 

12 

11 

4 

47                    5 

8                   17 

38 

15 

-20%  or  more 

0 

0 

2 

10                    0 

3                     4 

1  1 

2 

Percentage  of  units 
with  projected 
lower  ADM 

40.3% 

38.8% 

87.3%            47.0% 

30.6%            38.8% 

70.1% 

35.8% 

Source:  Calculated  from  figures  provided  by  the  N.C.  Department  of  Public  Education. 
aFor  132  units.   Figures  for  the  Rockingham  County  and  Western  Rockingham  districts  do  i 


eflect  normal  enrollment  changes. 


Table  2 
Average  and  Projected  Changes  in  Average  Daily  Membership  (ADM) 


Actual 

Changes  in 

Projected  Change  in  ADM  by  Grade  Level 

1983-84 

to 
1988-89 

1988-89  to  1993-94 

1988-89  to  1998-99 

Unit 

K-6 

7-9             10-12            K-12 

K-6               7-9              10-12 

K-12 

Alamance 

-4.(1 

19.3 

8.3               -14.5                9.1 

36.2              23.5               -3.2 

24.1 

Burlington 

-12.8 

13.9 

-6.8               -19.7                0.9 

30.7                6.8             -18.1 

13.0 

Alexander 

-1.5 

6.0 

3.0                 -7.2                2.6 

4.6               10.2                 3.7 

5.8 

Alleghany- 

-7.5 

-13.0 

6.9                 -8.7               -7.2 

-19.1                -9.3                -7.5 

-14.0 

Anson 

-6.8 

-10.9 

-8.0                 -7.2              -9.3 

-4.9              -18.9              -14.4 

-10.3 

Ashe 

-7.8 

-15.6 

-0.6                 -8.9             -10.5 

-20.8              -16.5              -14.0 

-18.2 

Avery 

-11.3 

-2.9 

-2.5               -14.8               -5.1 

-0.3                -3.5              -19.0 

-4.9 

Beaufort 

-7.6 

-12.8 

-12.5                 -1.5               -9.9 

-7.7              -22.0              -22.8 

-14.3 

Washington  City 

1.8 

-0.1 

12.9                   2.5                3.7 

6.4                 7.0                 3.6 

6.1 

Bertie 

-2.5 

-5.1 

-8.4                  0.4              -4.4 

-3.2              -14.1                  4.1 

-4.1 

Bladen 

-6.7 

-7.9 

0.8               -13.8               -6.7 

-5.1                -8.0              -17.3 

-8.0 

Brunswick 

2.0 

13.8 

-8.5               -15.5                2.4 

22.0                 6.7              -14.6 

10.7 
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Actual 

Changes  in 
Total  ADM 

Projected  Change  in 

\DM  by  Grade  Level 

1983-84 

to 
1988-89 

1988-89  to  1993-94 

1988-89  to  1998-99 

Unit 

K-6 

7-9              10-12 

K-12 

K-6 

7-9 

10-12 

K-12 

Buncombe 

-2.9 

9.2 

7.0 

13.9 

3.7 

20.8 

12.8 

-7.1 

12.7 

Asheville 

-4.7 

6.6 

20.1 

-0.2 

8.5 

18.4 

15.2 

12.3 

16.7 

Burke 

-5.1 

6.6 

4.0 

10.3 

2.5 

15.5 

6.9 

-5.0 

9.2 

Cabarrus 

-2.6 

10.6 

9.5 

14.2 

5.0 

20.7 

19.6 

-5.3 

14.7 

Kannapolis 

-11.4 

11.3 

-3.1 

24.6 

0.5 

23.8 

8.8 

-22.0 

10.5 

Caldwell 

-10.0 

1.4 

2.1 

14.4 

-1.3 

12.7 

-0.7 

-15.8 

4.1 

Camden 

-5.9 

8.7 

26.3 

14.1 

7.5 

3.8 

39.5 

1.2 

11.2 

Carteret 

5.3 

-2.0 

6.9 

-1.0 

0.4 

-7.2 

5.1 

2.9 

-2.3 

Caswell 

-9.2 

-6.4 

-10.4 

12.5 

-8.5 

-7.5 

-14.3 

-16.1 

-10.8 

Catawba 

-1.6 

9.0 

2.6 

-7.6 

3.9 

25.6 

8.0 

-4.7 

14.8 

Hickory 

-5.2 

7.7 

7.6 

24.3 

0.4 

24.5 

7.6 

-16.3 

11.0 

Newton 

-2.1 

5.1 

-6.5 

3.1 

2.3 

21.7 

-2.6 

-0.9 

10.8 

Chatham 

-3.7 

12.6 

4.8 

13.9 

5.4 

24.8 

18.4 

-8.0 

16.3 

Cherokee 

-5.3 

-9.3 

-7.3 

-6.1 

-8.0 

-9.3 

-19.2 

-10.1 

-12.0 

Chowan 

3.3 

6.4 

10.6 

13.1 

8.7 

10.6 

23.3 

18.3 

15.0 

Clay 

-3.0 

0.8 

5.8 

16.7 

-2.3 

-2.9 

15.0 

-14.2 

-1.5 

Cleveland 

-7.4 

9.8 

-1.5 

-5.1 

4.0 

24.3 

5.7 

0.3 

14.8 

Kings  Mountain 

-7.9 

-0.9 

3.5 

14.6 

-2.5 

10.2 

-6.2 

-8.2 

2.4 

Shelby 

-10.7 

-0.3 

-3.7 

12.8 

-3.5 

12.9 

-9.4 

-19.0 

0.8 

Columbus 

-1.5 

-6.3 

4.4 

10.3 

-4.5 

-13.9 

-3.1 

-1.7 

-8.7 

Whiteville 

-0.4 

-3.1 

8.8 

-5.5 

-0.8 

-11.0 

6.0 

-1.4 

-5.0 

Craven 

5.1 

3.9 

5.1 

-5.1 

2.8 

7.4 

9.8 

-1.5 

6.5 

Cumberland 

1.8 

6.9 

2.5 

-8.2 

3.1 

11.3 

10.9 

-1.3 

8.8 

Currituck 

7.0 

13.6 

24.9 

0.4 

13.6 

15.0 

40.6 

22.2 

22.3 

Dare 

34.0 

45.6 

55.7 

8.6 

40.6 

73.3 

111.5 

72.6 

81.2 

Davidson 

-0.6 

14.1 

8.0 

-9.5 

7.6 

22.9 

22.2 

1.5 

18.0 

Lexington 

-9.1 

14.0 

4.5 

19.6 

5.4 

21.8 

18.3 

-8.2 

15.1 

Thomasville 

-18.0 

-2.6 

-20.9 

26.0 

-11.8 

5.5 

-24.7 

-39.1 

-11.6 

Davie 

-3.3 

3.1 

-4.7 

-8.5 

-1.1 

14.1 

-2.2 

-13.8 

4.1 

Duplin 

-5.7 

4.6 

-0.5 

13.5 

-0.3 

12.5 

4.3 

-12.4 

5.3 

Durham 

7.7 

26.0 

19.7 

-3.7 

18.0 

44.3 

45.9 

18.0 

38.6 

Durham  City 

-5.1 

11.0 

3.2 

-19.0 

4.9 

26.3 

8.4 

-19.6 

15.3 

Edgecombe 

-10.1 

-11.3 

-3.5 

-13.6 

-9.5 

-5.7 

-18.4 

-24.4 

-12.3 

Tarboro 

-0.4 

-1.1 

2.5 

-1.0 

0.1 

4.9 

-0.5 

-4.5 

2.1 

Forsyth 

-3.2 

14.0 

4.9 

-15.5 

5.7 

26.0 

18.0 

-6.5 

16.9 

Franklin 

6.1 

21.3 

14.0 

-8.0 

13.7 

39.3 

31.3 

3.1 

30.0 

Franklinton 

4.2 

19.6 

0.6 

-20.8 

5.4 

39.0 

17.2 

-9.9 

22.1 

Gaston 

-7.0 

6.9 

-1.4 

-22.5 

-1.4 

15.3 

3.8 

-17.7 

5.3 

Gates 

-1.5 

14.2 

10.4 

-19.0 

6.4 

15.3 

32.1 

0.9 

15.9 

Graham 

-11.4 

-11.2 

-2.3 

-5.5 

-7.8 

-11.5 

-14.0 

-19.0 

-13.6 

Granville 

-1.2 

13.2 

10.2 

-9.9 

7.6 

24.5 

22.2 

-0.6 

18.5 

Greene 

-6.6 

-13.5 

-20.2 

-10.7 

-14.2 

-33.2 

-26.2 

-14.9 

-27.0 

Guilford 

-0.6 

15.1 

13.9 

-8.5 

9.5 

28.3 

29.2 

3.2 

22.8 

Greensboro 

-9.2 

4.5 

2.6 

-12.1 

0.8 

15.7 

3.3 

-12.5 

6.9 

High  Point 

-9.9 

4.4 

1.0 

-14.7 

0.4 

16.4 

1.9 

-16.2 

7.0 

Halifax 

-7.3 

-3.7 

1.4 

-6.3 

-2.7 

1.3 

-3.5 

-3.3 

-0.6 

Roanoke  Rapids 

9.0 

10.3 

21.3 

1.2 

10.8 

18.0 

31.8 

24.1 

22.3 

Weldon 

-7.3 

-7.0 

6.1 

-11.9 

-4.6 

-1.9 

-10.0 

-9.8 

-5.4 
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Table  2 — continued 


Actual 
Changes  in 
Total  ADM 

1983-84 
to 

1988-89 


Projected  Change  in  ADM  by  Grade  Level 


1988-89  to  1993-94 


1988-89  to  1998-99 


Harnett 

Haywood 

Henderson 

Hendersonville 
Hertford 
Hoke 
Hyde 
Iredell 

Mooresville 

Statesville 
Jackson 
Johnston 
Jones 
Lee 
Lenoir 

Kinston 
Lincoln 
Macon 
Madison 
Martin 
McDowell 
Mecklenburg 
Mitchell 
Montgomery 
Moore 
Nash 

Rocky  Mount 
New  Hanover 
Northampton 
Onslow 
Orange 

Chapel  Hill— 
Carrboro 
Pamlico 
Pasquotank 
Pender 
Perquimans 
Person 
Pitt 
Polk 
Randolph 

Asheboro 
Richmond 
Robeson 
Rockingham 

Eden 

Western 
Rockingham 


1.9 

■11.1 
-2.8 

6.4 
-3.7 

2.7 
-9.9 

4.6 
-1.0 
■15.5 
-7.1 

0.0 
-11.9 

2.3 
-3.4 
-2.7 

0.0 
-6.0 
-6.2 
-8.6 
-9.2 

3.6 
-7.4 
-0.7 

1.7 

6.6 
-14.8 
-3.0 
-9.4 
17.6 


10.7 
-2.9 
3.6 
4.4 
9.2 
-3.9 
4.5 
-9.2 
0.2 
-7.1 
-7.2 
-4.2 
-26.4 
-9.6 


14.6 
6.7 
5.2 

26.4 
3.9 
8.9 
-12.3 
7.3 

24.4 
4.2 

-6.6 

12.7 


9.8 

5.2 
-1.0 
21.S 
1.6 
-2.8 
9.3 
6.7 
8.9 
3.9 
-9.3 
12.4 
14.2 

28.8 
9.2 
7.8 
12.1 
12.9 
2.8 
9.5 
-0.4 
17.6 
15.7 
-9.4 
-3.5 
2.2 
6.2 


-1.3 
-8.6 
15.1 
9.3 
15.0 
-3.2 
-6.0 
-7.4 


9.0 
5.7 
-8.1 
-8.2 
-9.4 
14.6 


-6.8 

4.2 

30.2 
7.6 

31.5 
-1.9 
21.3 
19.7 
25.4 
-1.6 
12.4 
10.4 
6.4 
3.0 
-3.6 
-4.8 
2.7 


-4.5 

7.2 

20.1 

-3.8 

-8.7 

2.0 

0.7 

13.2 

-9.8 

-0.2 

-1.1 

4.6 

16.6 

-12.4 

-8.9 

5.7 

1.0 

15.4 

26.4 

-7.0 

17.5 

-8.1 

-5.5 

4.4 

12.7 

-4.9 

4.5 

7.7 

-9.2 

-7.8 

-7.8 

-2.6 

-9.7 

5.4 

11.7 

-2.1 

-3.9 

-8.0 

14.1 

-7.7 

20.7 

-7.5 

12.6 

12.9 

10.0 

0.5 

-5.7 

-1.8 

-4.0 

6.7 

0.7 

4.9 

17.5 

-0.5 

-8.8 

1.5 

15.4 

-8.0 

4.6 

14.8 

-5.9 

8.7 

7.1 

24.6 

11.8 

2.3 

-0.4 

9.3 

-9.6 

9.2 

2.8 

13.5 

-8.3 

-0.8 

0.5 

8.7 

20.0 

-1.5 

-6.5 

10.3 

17.6 

6.1 

-9.5 

-7.8 

-8.8 

-4.7 

11.3 

-0.3 

-6.1 

1.9 

25.9 

13.4 

-1.2 

17.4 

10.4 

0.2 

-21.0 

0.2 

8.6 

8.4 

-3.8 

5.9 

29.3 

30.7 

12.5 

24.9 

3.1 

5.7 

-3.9 

2.3 

18.3 

3.9 

0.9 

11.4 

-25.9 

-17.1 

-11.5 

-20.3 

17.0 

17.9 

2.4 

14.1 

37.0 

35.4 

15.0 

31.5 

13.3 

-11.6 

-28.8 

-2.0 

-8.4 

-13.7 

-15.4 

-11.1 

24.7 

7.9 

-6.8 

14.0 

4.6 

-6.9 

-16.1 

-2.2 

5.8 

21.8 

16.9 

11.6 

-8.9 

-15.9 

-9.0 

-10.4 

-0.3 

-4.9 

-7.5 

-2.4 

25.7 

13.8 

-2.3 

16.6 

-3.2 

5.6 

-6.9 

-1.9 

-10.4 

-19.7 

-12.7 

-13.2 

-7.5 

-12.7 

-19.0 

-11.0 

4.6 

-13.4 

-17.6 

-4.8 

39.1 

31.8 

5.5 

30.1 

9.5 

11.9 

-6.7 

6.7 

0.7 

0.3 

-7.4 

-0.9 

17.2 

15.6 

6.5 

14.7 

14.1 

8.6 

6.8 

11.3 

25.5 

1.1 

-20.7 

9.6 

15.1 

6.2 

-6.4 

8.3 

-13.8 

-6.4 

-12.3 

-11.6 

12.9 

40.9 

26.5 

21.4 

30.2 

18.2 

2.0 

21.5 

46.0 

61.5 

32.4 

46.0 

10.0 

13.5 

-6.2 

7.4 

16.5 

23.3 

24.6 

19.4 

21.7 

31.5 

2.8 

19.8 

25.1 

43.3 

7.4 

25.3 

15.6 

-0.7 

-15.2 

4.6 

21.7 

17.3 

9.3 

1S.3 

7.8 

0.0 

-6.1 

3.2 

29.5 

24.7 

-1.4 

22.2 

27.5 

16.7 

-11.8 

16.9 

-3.9 

-14.7 

-14.1 

-8.3 

-1.0 

-9.0 

-13.5 

-5.3 

8.2 

3.5 

-7.3 

4.0 

12.9 

3.8 

I.I 

8.4 

0.3 

-12.2 

-28.2 

-9.0 

Commit 

(/  on  next  />i<v> 
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Table  2 — <  iniiiiiiu-il 


Actual 

Changes  in 
Total  ADM 

Projected  Change  in  ADM  by  Grade  Level 

1983-84 

to 
1988-89 

1988-89  to  1993-94 

1988-89  to  1998-99 

Unit 

K-6 

7-9              10-12             K-12 

K-6               7-9              10-12 

K-12 

Reidsville 

10.2 

-2.4 

-4.9               -15.2              -5.4 

3.1                -5.3              -22.5 

-4.1 

Rowan 

1.7 

8.2 

20.9                  -6.7                8.1 

15.0               26.2                 5.4 

15.6 

Rutherford 

-6.2 

1.6 

-0.9                 -6.2              -0.5 

8.2                -0.5                -8.9 

2.7 

Sampson 

-4.2 

-6.5 

-5.8                  3.6              -4.1 

-3.4                -9.6                -0.8 

-4.3 

Clinton 

-2.1 

-13.0 

15.4                 -7.4               -4.9 

-11.8                -9.8                  0.6 

-8.5 

Scotland 

-3.4 

-4.1 

-3.9                  -8.4               -4.2 

0.9                -9.1               -10.2 

-3.2 

Stanly 

-2.8 

9.3 

5.9               -12.5                4.1 

15.8                13.4                -4.1 

11.1 

Albemarle 

1.0 

19.3 

13.2                  -2.1               13.4 

24.6               35.0                12.6 

24.4 

Stokes 

-4.9 

6.1 

2.9               -13.4                 1.1 

11.3                10.6                -9.2 

6.6 

Surry 

-8.4 

-3.3 

-2.6                  -9.8               -4.5 

-1.9                -6.9              -13.1 

-5.6 

Elkin 

-6.3 

-2.1 

26.8                 -9.7                2.3 

-1.9                17.4                 8.5 

4.8 

Mount  Airy 

-3.6 

-3.1 

2.5                  -0.5               -1.2 

-2.5                 -2.3                 -1.3 

-2.0 

Swain 

-5.3 

-5.1 

1.1                -12.4               -5.3 

-1.4                -7.5              -17.6 

-6.4 

Transylvania 

-5.1 

3.4 

-9.5                  -3.4               -1.3 

2.5                -2.7                -7.6 

-0.9 

Tyrrell 

0.4 

-11.2 

10.8               -11.4              -6.4 

-19.2              -12.6                -7.2 

-15.0 

Union 

2.2 

15.5 

6.0                -0.8               9.8 

29.3                20.2                 6.4 

22.3 

Monroe 

-5.4 

5.7 

1.6               -21.0              -0.4 

19.2                  3.0              -21.2 

7.3 

Vance 

-4.5 

-2.3 

6.3               -11.0              -1.8 

7.0                -0.2              -12.0 

1.6 

Wake 

11.6 

33.0 

19.8                  -2.4              22.5 

58.5                50.8                18.0 

47.5 

Warren 

-7.5 

-6.1 

7.8                  -5.0               -2.2 

-1.9                  0.8              -14.4 

-3.6 

Washington 

-5.9 

-10.7 

7.2                  -1.0               -4.2 

-5.3                 -9.3                 -3.2 

-5.8 

Watauga 

-3.9 

4.8 

10.4                 -4.6                4.2 

-2.6                23.4                 0.1 

3.9 

Wayne 

1.9 

-0.4 

12.4                   1.0                3.1 

-2.0                11.3                  7.7 

3.5 

Goldsboro 

-5.7 

-1.9 

-3.4                  -7.7               -2.9 

-3.0                -2.7              -13.5 

-4.5 

Wilkes 

-7.8 

-2.6 

-4.0                -14.4               -5.2 

-6.6                -4.2              -15.8 

-7.7 

Wilson 

-5.7 

-0.8 

4.5                  -7.6               -0.5 

-0.3                 3.6               -3.3 

0.4 

Yadkin 

-6.9 

7.5 

-4.5                -13.2                0.0 

13.4               -1.5                -8.3 

4.9 

Yancey 

-8.6 

-6.4 

-12.5                -17.7             -10.5 

3.5              -20.5              -21.5 

-8.3 

Source:  N.C.  Department  of  Public  Education. 

Note:  Excludes  exceptional  students  in  self-contained  classrooms  and  trainable  mentally  handicapped  students  from  all  but  total  ADM. 


Long-term  Outlook 

The  trend  toward  increased  enrollments  during  the 
1990s  is  attributable  to  an  upturn  in  the  annual  number  of 
births  that  began  in  1977.  That  upturn  was  a  reverberation 
of  the  post-war  baby  boom  because  most  of  the  births  were 
by  women  born  during  the  later  years  of  the  baby  boom. 
That  upturn  will  end  soon,  however,  because  fewer  women 


were  born  during  the  1960s  and  1970s  than  during  the 
1950s.  In  fact,  the  estimates  of  annual  births  on  which  the 
enrollment  projections  are  based  show  that  annual  births 
will  begin  to  fall  in  1 990.  The  effect  on  enrollments  will  be 
gradual,  felt  only  in  the  lower  grades  at  first.  But  the  long- 
term  effect  will  be  to  reduce  enrollment  growth  that  many 
school  units  will  see  during  the  1990s  and  to  contribute  to 
further  declines  in  other  units.  ■ 


Legal  Issues  in  the  Implementation 
of  the  School  Improvement  and 
Accountability  Act  of  1989 


by  Robert  P.  Joyce 


A.  hrough  the  spring  of  1990,  North  Carolina  school 
boards  and  their  employees  and  attorneys  have  been  wres- 
tling with  the  challenge  of  creating  local  school  improve- 
ment plans  ("local  unit  plans")  for  the  1990-91  fiscal  year 
under  the  School  Improvement  and  Accountability  Act  of 
1989.'  They  have  discovered  that  the  process  for  adoption 
of  local  unit  plans  is  complex  and  that  gaps  in  the  statute 
and  guidelines  demand  sophisticated  local  responses.  Legal 
problems  abound. 

This  article  identifies  and  suggests  responses  to  legal 
issues  arising  in  the  development  and  submission  of  local 
unit  plans.  Part  one  provides  a  general  overview,  identifies 
selected  legal  issues,  and  refers  the  reader  to  part  two  for  a 
discussion  of  those  issues.  Part  three  contains  a  compliance 
checklist. 


Part  One:  Overview  of  the  Act 
Controlling  Law 

The  State  Board  of  Education  has  adopted  and  put 
into  effect  two  sets  of  regulations  under  the  School  Im- 
provement and  Accountability  Act  and  one  set  of  rules. 
One  set  of  regulations  is  "Recommended  Guidelines  for 
Implementation  of  The  School  Improvement  and  Ac- 
countability Act  of  1989"  (hereinafter.  General  Guide- 
lines). The  other  is  "Recommended  Guidelines  for  Devel- 
opment of  a  Local  School  Administrative  Unit  School 
Improvement  Plan"  (hereinafter,  Local  Unit  Plan  Guide- 


The  author  is  an  Institute  of  Government  faculty  member  who  special- 
izes in  school  law. 

I.N.C.Gen.  Stat.  5  I  [5C-238.1  through  -238.6.  Hereinafter  the  General 
Statutes  will  be  cited  as  G.S. 


lines).  The  rules  are  codified  in  the  North  Carolina  Admin- 
istrative Code.2  These  guidelines  and  rules  were  developed 
under  the  constraint  that  "this  act  be  implemented  with  a 
minimum  of  regulations."3  See  pages  19-24  for  the  com- 
plete text  of  the  act,  both  sets  of  guidelines,  and  the 
regulations  (see  issues  1  and  2,  pages  1 1-12;  9  through  1 1, 
page  13;  and  37,  page  17). 

In  addition,  the  Department  of  Public  Instruction  has 
published  "An  Invitation  to  School  Improvement  in  North 
Carolina"  and  "An  Invitation  to  School  Improvement  in 
North  Carolina:  Questions  and  Answers"  (hereinafter, 
collectively,  DPI  Invitation). 

Local  Participation  Optional 

The  School  Improvement  and  Accountability  Act 
directs  the  State  Board  of  Education  to  develop  and  im- 
plement a  Performance-based  Accountability  Program 
(hereinafter.  State  Program)  under  which  boards  of  educa- 
tion may  propose  local  unit  plans.  Boards  electing  to 
participate  will  submit  their  plans  to  the  superintendent  of 
public  instruction.4 

Consequences  of  Participation 

A  board  of  education  that  elects  to  participate: 

1 )  will  receive  funds  for  instructional  materials, 
supplies,  and  equipment;  textbooks;  testing 
support;  and  drivers '  education  (except  for  class- 


2.  N.C.  Admin.  Code  tit.  16,  r.  6G.0301  through  -.0303.  Hereinafter  the 
will  be  cited  as  N.C.A.C.  Rules. 

3.  1989  N.C.  Sess.  Laws  ch.  778.  §  2. 

4.  G.S.  L15C-238.1  and -238.6. 
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room  teachers  of  drivers '  education )  in  one  single 
category  rather  than  separate  categories.5  A  board 
may  opt  not  to  receive  funds  in  this  consolidated 
manner,  however;6 

will  be  exempt  from  some  unspecified  reporting 
requirements.7  There  is  no  discussion  in  the  act 
or  the  guidelines  concerning  what  reporting 
requirements  are  affected  (see  Issue  6,  page  12); 
will  be  exempted  from  the  opportunity  stan- 
dards and  staffing  ratios  of  the  State  Accredita- 
tion Program;8 

may  include  in  its  local  unit  plan  requests  for 
waivers  of  certain  state  laws  and  regulations;" 
may  include  in  its  local  unit  plan  a  plan  for  dif- 
ferentiated pay  for  teachers  and  administrators; 10 
and 

may  develop  evaluation  approaches  other  than 
the  Teacher  Performance  Appraisal  Instrument 
for  tenured  teachers.11 


Elements  of  the  State  Performance- 
based  Accountability  Program 

The  School  Improvement  and  Accountability  Act 
specifies  that  the  State  Program  must  include: 

1 )  procedures  and  guidelines  under  which  a  board 
of  education  may  participate: 

2)  guidelines  for  developing  local  unit  plans  with 
three-  to  five-year  student  performance  goals 
and  annual  milestones  to  measure  progress  in 
meeting  those  goals;  and 

3 )  a  set  of  student  performance  indicators  for  mea- 
suring and  assessing  student  performance  in  the 
local  units,  including  attendance  rates,  dropout 
rates,  test  scores,  parent  involvement,  and  post- 
secondary  outcomes.12 

To  the  extent  that  the  State  Board  of  Education  has  adopted 
a  program,  it  is  contained  in  the  General  Guidelines,  the 
Local  Unit  Plan  Guidelines,  and  the  rules.  With  respect  to 
procedures  and  guidelines  for  participation  and  guidelines 
for  developing  plans  (elements  1  and  2  above),  the  guide- 


5.  G.S.  U5C-238.5. 

6.  Local  Unit  Plan  Guidelines,  Part  One,  IV-B. 

7.  G.S.  115C-238. 1(b)(1). 

8.  G.S.  115C-238.2(b)(2). 

9.  G.S.  115C-238.6(a). 

10.  G.S.  115C-238.4. 

11.  G.S.  115C-238. 2(b)(6). 

12.  G.S.  115C-238.1. 


lines  and  rules  contain  few  specific  requirements  or  prohi-  ( 
bitions.  With  respect  to  student  performance  indicators 
(element  3),  the  General  Guidelines  specify  the  state's 
accreditation  performance  standards  as  mandatory  indica- 
tors and  add  as  a  mandatory  indicator  Scholastic  Aptitude 
Test  scores.13  The  General  Guidelines  provide  further  that 
local  units  may  use  additional  indicators,  such  as  post- 
secondary  plans,  enrollment  in  Algebra  I,  and  college 
enrollees  requiring  remediation.14 

Elements  of  Local  Unit  Plans 

The  School  Improvement  and  Accountability  Act 
specifies  in  G.S.  1 15C-238.3  that  local  unit  plans: 

1 )  must  set  out  the  student  performance  goals  es- 
tablished by  the  local  board  of  education.  The 
goals  must  conform  to  the  student  performance 
indicators  in  the  State  Program.  Because 
"[fjactors  that  determine  gains  in  achievement 
vary  from  school  to  school,"  however,  "socio- 
economic factors  and  previous  student  perform- 
ance indicators  shall  be  used  as  the  basis  of  the 
local  school  improvement  plan."  If  the  unit 
currently  meets  "all  or  most  of  the  performance  ( 
standards  included  in  the  State  Accreditation 
Plan,  it  must  set  out  additional  goals,  including: 

a)  meeting  any  currently  unmet  State  Accredi- 
tation Performance  Standards; 

b)  establishing  some  goals  that  are  higher  than 
those  performance  standards;  and 

c)  afterthe  1990-91  fiscal  year,  developing  stu- 
dent performance  goals  in  curriculum  areas 
or  grade  levels  not  addressed  in  the  state  ac- 
creditation plan;13 

2)  must  set  out  the  board's  strategies  and  plans  for 
reaching  those  goals.  The  strategies  must  be 
based  on  plans  for  each  individual  school,  devel- 
oped by  the  principal  and  staff  of  each  school 
(see  issues  4  and  5,  page  12). 16  Neither  set  of 
guidelines  specifies  how  the  board's  strategies 
are  to  be  "based  on"  the  plans  developed  by  the 
individual  schools; 

3)  may  include  requests  for  waivers  of  laws  and 
regulations:  and 

4)  may  include  a  plan  for  differentiated  pay. 


13.  General  Guidelines.  I-E;  N.C.A.C.  Rules.  .0301(e). 

14.  General  Guidelines,  I-F:  N.C.A.C.  Rules.  .0301(f). 

15.  General  Guidelines.  I-G;  N.C.A.C.  Rules,  .0301(c). 

16.  G.S.  115C-238.3(b). 
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The  General  Guidelines  contain  some  specific  require- 
ments with  respect  to  requests  for  waivers  and  develop- 
ment of  differentiated  pay  plans,  which  are  discussed 
below. 

Special  Elements  for  Plans  with  a 
Differentiated  Pay  Component 

The  School  Improvement  and  Accountability  Act 
specifies  in  G.S.  1 15C-238.4  that  local  units  may  include 
a  differentiated  pay  plan  for  certified  instructional  staff, 
certified  instructional  support  staff,  and  certified  adminis- 
trative staff,  basing  their  pay  plans  on: 

1 )  the  Career  Development  Pilot  Program: 

2)  the  Lead  Teacher  Pilot  Program; 

3)  a  locally  designed  school-based  performance 
program; 

4)  a  plan  that  the  State  Board  of  Education  finds  has 
been  successful  in  another  state;  or 

5 )  a  locally  designed  plan  combining  or  modifying 
any  of  these. 

The  General  Guidelines  specify  that: 

1 )  a  "differentiated  pay  plan  that  grants  an  across 
the  board  salary  supplement  for  all  LEA  certi- 
fied employees  is  not  in  keeping  with  the  inten- 
tion or  spirit  of  Senate  Bill  2  and.  therefore,  will 
not  be  approved."17 

2 )  a  local  board  may  have  a  differentiated  pay  plan 
that  includes  some  schools  and  not  others,  "but 
such  a  plan  must  be  reviewed  and  approved  by 
the  affected  groups.  The  term  'affected  groups' 
means  all  paid  certified  instructional  and  in- 
structional support  staff  as  well  as  all  certified 
administrators  in  the  LEA"  (see  Issue  12,  page 
13).IS  "A  school-based  differentiated  pay  plan 
must  be  designed  to  include,  at  least,  all  full  time 
certified  staff  in  the  participating  schools"  (see 
issues  22,  23,  and  26,  page  13). I9 

3)  if  a  local  board  adopts  a  "school  based  perform- 
ance model  for  differentiated  pay,"  it  must  deter- 
mine, in  awarding  bonuses  under  the  plan,  which 
staff  members  contributed  to  attaining  the 
school's  goals  and  must  award  bonuses  only  to 
those  people  (see  Issue  16,  page  14).  If  a  school- 
based  committee  is  used  to  review  bonus  distri- 


17.  General  Guidelines.  II-D;  N.C.A.C.  Rules.  .0302(a). 

18.  General  Guidelines.  II-E:  N.C.A.C.  Rules,  .0302(b). 

19.  General  Guidelines.  11-F. 


bution,  its  conclusions  are  advisory  only;  the 
final  responsibility  for  evaluation  of  the  staff  is 
vested  in  the  principal.  The  principal  makes  "the 
final  decision  related  to  recommendations  for 
bonus  distribution  presented  to  the  superintend- 
ent." The  local  board  then  awards  the  bonuses  on 
the  recommendation  of  the  principal  and  super- 
intendent.20 (See  issues  17  through  21,  pages 
14-15). 


Waivers 

The  School  Improvement  and  Accountability  Act 
specifies  that  local  units  may  be  allowed  increased  flexibil- 
ity in  the  expenditure  of  state  funds  and  may  be  granted 
waivers  of  certain  state  laws  and  regulations.21 

Waivers  for  funding  flexibility.  For  all  participating 
units,  the  categories  of  instructional  materials,  supplies, 
and  equipment;  textbooks;  testing  support;  and  drivers' 
education  (except  for  funds  for  classroom  teachers  in 
drivers'  education)  will  be  consolidated.  No  special  re- 
quest is  required  to  get  the  consolidation,  though  a  unit  may 
opt  not  to  have  the  categories  consolidated.22  Local  unit 
plans  may  request  other  funding  flexibility  by  proposing 
waiver  of  "the  purposes  for  which  State  funds  for  the  public 
schools  may  be  used"  (see  Issue  31,  page  16).23  For  such  a 
proposal,  the  General  Guidelines  require  submission  of  a 
justification  "establishing  the  necessity  for  the  waiver  in 
order  for  the  unit  to  reach  its  local  accountability  goals." 
Specifically,  with  respect  to  flexibility  requests,  the  Gen- 
eral Guidelines  provide: 

1)  transfers  creating  positions  from  nonposition 
categories  must  include  matching  benefit  costs;24 

2 )  "converting  or  transferring  positions  or  portions 
of  positions  from  varying  lengths  of  employ- 
ment must  be  on  a  prorata  basis  and  at  the 
beginning  salary  level  of  the  original  classifica- 
tion" (see  Issue  36,  page  17);- 

3 )  "uses  of  funds  for  purposes  not  currently  autho- 
rized must  be  specifically  requested;"26 

4)  local  boards  "are  expected  to"  provide  maxi- 
mum funding  flexibility  in  the  use  of  school 


20.  General  Guidelines.  II-G;  N.C.A.C.  Rules.  .0302(c). 

21.  G.S.  115C-238.5  and  -238.6. 

22.  Local  Unit  Plan  Guidelines.  Pan  One.  IV-B. 

23.  G.S.  115C-238.6(a)(l). 

24.  General  Guidelines.  IH-B;  N.C.A.C.  Rules.  .0303(b). 

25.  General  Guidelines,  III-C;  N.C.A.C.  Rules.  .0303(c). 

26.  General  Guidelines.  III-D;  N.C.A.C.  Rules,  .0303(d). 
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funds  to  individual  schools  to  enable  them  to 
accomplish  their  individual  school's  goals;27 

5 )  transfers  of  positions  or  portions  of  positions 
to  dollars  may  be  requested  for  the  purpose  of 
one-time  expenditures  such  as  capital  outlay, 
administrative  equipment,  and  software;28 

6)  waivers  will  not  be  available  in  the  following 
categories: 

a)  teacher  assistants  (though  flexibility  in  as- 
signment is  allowed); 

b)  matching  state  funds  for  federal  vocational 
education; 

c)  transportation; 

d)  employee  benefits  (including  leave  and  lon- 
gevity); 

e)  group  home; 

f)  Willie  M.; 

g)  developmental  day  care;  and 
h)  all  federal  funds.2" 

Non-funding  waivers.  In  addition  to  waivers  that 
have  to  do  with  funding  and  spending,  the  School  Improve- 
ment and  Accountability  Act  specifies  local  unit  plans  may 
propose  waivers  of  state  laws,  regulations,  and  policies. 
Such  waivers  may  be  granted  with  respect  to  state  laws 
pertaining  to  class  size,  teacher  certification,  assignment 
of  teacher  assistants,  the  use  of  state-adopted  textbooks, 
and,  as  discussed  immediately  above,  the  purposes  for 
which  state  funds  may  be  used.30  The  Local  Unit  Plan 
Guidelines  specify  that  these  are  the  only  laws  for  which 
waiver  may  be  requested.31  In  addition,  waivers  may  be 
requested  from  all  state  regulations  and  policies  except: 
( 1 )  those  pertaining  to  state  salary  schedules  and  employee 
benefits;  (2)  the  instructional  program  that  must  be  offered 
under  the  Basic  Education  Program;  (3)  matters  governed 
by  the  Tenure  Act;32  (4)  health  and  safety  codes;  (5) 
compulsory  school  attendance;  (6)  minimum  length  of 
school  day  and  year;  and  (7)  the  Uniform  Education 
Reporting  System.33  (See  issues  31  through  34,  page  16.) 

Rules  for  Development  of  a  Local 
Unit  Plan 

"The  local  board  of  education  shall  actively  involve  a 
substantial  number  of  teachers,  school  administrators,  and 


other  school  staff  in  developing  the  local  school  improve-  ( 
ment  plan"  (see  Issue  3,  page  12).34  'The  strategies  for 
attaining  the  local  student  performance  goals  shall  be 
based  on  plans  for  each  individual  school  in  the  local 
school  administrative  unit.  The  principal  of  each  school 
and  his  staff  shall  develop  a  plan  to  address  student  per- 
formance goals  appropriate  to  the  school  from  those  estab- 
lished by  the  local  board  of  education"  (see  issues  4  and  5, 
page  12).35  "The  local  unit  plan  must  be  a  plan  designed  to 
improve  student  performance.  This  principle  applies  re- 
gardless of  the  local  unit's  current  status  with  regard  to 
student  performance. "36 


Special  Consideration  for  Develop- 
ment of  a  Plan  with  Differentiated  Pay 

"The  local  administrative  unit  shall  consider  a  plan 
for  differentiated  pay.  The  local  plan  shall  include  a  plan 
for  differentiated  pay  .  .  .  unless  the  local  school  adminis- 
trative unit  elects  not  to  participate  in  any  differentiated 
pay  plan."37  "Support  among  affected  staff  members  is  es- 
sential to  successful  implementation  of  a  differentiated 
pay  plan;  therefore,  a  local  board  of  education  that  decides 
that  a  differentiated  pay  plan  should  be  included  in  its  local  / 
school  improvement  plan  shall  present  a  proposed  differen- 
tiated pay  plan  to  affected  staff  members  for  their  review 
and  vote.  The  vote  shall  be  by  secret  ballot.  The  local  board 
of  education  shall  include  the  proposed  differentiated  pay 
plan  in  its  local  school  improvement  plan  only  if  the  pro- 
posed plan  has  the  approval  of  a  majority  of  the  affected  paid 
certificated  instructional  and  instructional  support  staff  and 
a  majority  of  the  affected  certificated  administrators. "3S 
The  vote  "must  indicate  that  the  majority  of  each  of  the  two 
groups,  ( 1 )  instructional  and  instructional  support  staff  and 
(2)  administrators,  support  the  proposed  differentiated  pay 
plan  in  order  for  the  local  board  to  submit  a  differentiated 
plan  for  approval.  A  differentiated  pay  plan  cannot  be 
submitted  to  one  group  and  not  the  other.  Both  groups  must 
vote  on  a  single  plan."34  (See  issues  7  and  8,  page  12;  12 
through  15.  pages  13-14;  and  22  through  29.  pages  15-16). 

Approval  of  Local  Unit  Plans 

The  School  Improvement  and  Accountability  Act 
specifies  that  upon  submission  of  a  local  unit  plan,  the  state 


27.  General  Guidelines,  Hl-F. 

28.  General  Guidelines.  1II-G. 

29.  General  Guidelines,  III-I;  N.C.A.C.  Rules,  .0303(g). 

30.  G.S.  115C-238.6(a). 

31.  Local  Unit  Plan  Guidelines.  Pan  One,  III. 

32.  G.S.  115C-325. 

33.  G.S.  1 15C-238.6(a)(2);  Local  Unit  Plan  Guidelines.  Part  One.  III. 


34.  G.S.  115C-238.3(a). 

35.  G.S.  115C-238.3(c). 

36.  Local  Unit  Plan  Guidelines.  Overriding  Principle. 

37.  G.S.  115C-238.3(c). 

38.  G.S.  115C-238.4(h). 

39.  General  Guidelines,  II-B. 
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superintendent  of  public  instruction  reviews  the  plan  and. 
if  it  meets  the  requirements  of  the  act  and  the  state  board's 
policies  and  performance  indicators,  approves  it.4"  If. 
however,  the  local  plan  "contains  a  request  for  a  waiver  of 
State  laws,  regulations,  or  policies,  in  accordance  with 
G.S.  115C-238.3(e)  [sic],  the  State  Superintendent  shall 
determine  whether  and  to  what  extent  the  identified  laws, 
regulations,  or  policies  should  be  waived"  and  present  the 
plan  and  his  determination  to  the  state  board  for  decision. 
The  state  board  may  grant  waivers  "only  upon  the  recom- 
mendation of  the  State  Superintendent."  "The  request  for 
a  waiver  shall  identify  the  State  laws,  regulations,  or 
policies  that  inhibit  the  local  unit's  ability  to  reach  its 
accountability  goals  and  shall  explain  how  a  waiver  of 
those  laws,  regulations,  or  policies  will  permit  the  local 
unit  to  reach  its  local  goals."41  The  state  board  may  grant 
the  waiver  if  it  "deems  it  necessary  to  do  so  to  enable  a  local 
unit  to  reach  its  accountability  goals."42  Neither  set  of 
guidelines  addresses  the  approval  process.  (See  issues  30 
through  35,  pages  16-17.) 

Renewal  and  Continuation  of 
Local  Unit  Plans 

"The  board  of  education  of  a  local  school  administra- 
tive unit  that  elects  to  participate  in  the  Program  shall 
submit  a  local  school  improvement  plan  to  the  State 
Superintendent  of  Public  Instruction  before  April  15  of  the 
fiscal  year  preceding  the  fiscal  year  in  which  participation 
is  sought"  (see  issues  9  and  10.  pages  12-  13).43  "The  plan 
must  include  three-to-five  year  student  performance  goals 
and  annual  milestones.  .  .  ,"44 

Units  "shall  continue  to  participate  in  the  Program 
and  receive  funds  for  differentiated  pay,  if  their  local  plans 
call  for  differentiated  pay,  so  long  as  (i)  they  demonstrate 
satisfactory  progress  toward  student  performance  goals" 
set  out  in  the  local  unit  plan  or  "(ii)  once  their  local  goals 
are  met,  they  continue  to  achieve  their  local  goals  and  they 
otherwise  demonstrate  satisfactory  performance,  as  deter- 
mined by  the  State  Superintendent  in  accordance  with 
guidelines  set  by  the  State  Board  of  Education."45  The 
General  Guidelines  provide  that  a  unit  "shall  continue  to 
participate ...  so  long  as  it  has  made  satisfactory  progress," 
defining  "satisfactory  progress"  as  "achievement  of  at 


least  75%  of  the  annual  milestones  delineated  by  the  LEA 
in  its  approved  local  plan"  and  providing  that  "LEAs  that 
do  not  achieve  their  goals  after  two  years  may  continue 
in  the  program  for  a  third  year  provided  they  receive 
technical  assistance  from  the  Department  of  Public  In- 
struction. If  after  one  additional  year  a  unit  does  not 
achieve  its  goals,  the  State  Board  of  Education  shall  decide 
what  steps  shall  be  taken  to  improve  the  education  of 
students  in  the  unit."46  (See  issues  9  through  1 1,  pages  12- 
13,  and  35.  pages  16-17.) 

State  Funds  for  Payment  of 
Differentiated  Pay  Bonuses 

"Any  additional  compensation  received  by  an  em- 
ployee as  a  result  of  the  unit's  participation  in  the  Program 
shall  be  paid  as  a  bonus  or  supplement  to  the  employee's 
regular  salary."47  If  an  employee  does  not  receive  addi- 
tional compensation,  there  is  no  "demotion"  within  the 
meaning  of  the  Tenure  Act.4*  A  differentiated  pay  plan 
"shall  be  implemented  within  State  and  local  funds  avail- 
able for  differentiated  pay."49  The  School  Improvement 
and  Accountability  Act  specifies  that  for  the  1990-91 
fiscal  year,  participating  units  with  differentiated  pay  plans 
will  receive  an  amount  not  to  exceed  2  percent  of  teacher 
and  administrator  salaries  (including  employer  contribu- 
tions for  social  security  and  retirement)  for  payment  of  dif- 
ferentiated pay  bonuses;  3  percent  in  199 1-92;  4  percent  in 
1992-93;  and  7  percent  yearly  thereafter.30  "Nothing  in 
this  act  shall  be  construed  to  obligate  the  General  Assem- 
bly to  appropriate  any  funds  to  implement  the  provisions  of 
this  act."51  (See  Issue  28,  page  15.) 


Part  Two:  Selected  Legal  Issues 
Issue  1 

May  a  board  of  education,  without  consultation  with 
administrators  or  teachers,  decide  not  to  participate  in  the 
Performance-based  Accountability  Program?  Yes.  Par- 
ticipation is  strictly  voluntary.  Nothing  in  the  School 
Improvement  and  Accountability  Act  or  the  guidelines 
requires  that  a  board  decide  in  any  particular  way  whether 
to  participate. 


40.  G.S.  I15C-238.6(a). 

41.  G.S.  115C-238.3(d). 

42.  G.S.  115C  238.6(a) 

43.  G.S.  U5C-238.3(a) 

44.  Local  Unit  Plan  Guidelines.  Part  One.  I. 

45.  G.S   115C-238.6(b). 


46. 

General  Guidelines, 

238.6(b). 

47. 

G.S. 

U5C-238.4(e). 

48.  G.S. 

I15C-325, 

49. 

G.S. 

H5C-238.3(c). 

50.  G.S. 

1 15C-238.4(c). 

51. 

S.B. 
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Issue  2 

If  a  board  of  education  decides  to  participate,  may  it 
decide,  without  consultation  with  administrators  or  teach- 
ers, not  to  include  in  its  local  unit  plan  a  provision  for 
differentiated  pay?  Probably  yes;  the  answer  is  not  clear. 

Section  1 15C-238.3(c)  of  the  General  Statutes  pro- 
vides that  the  "local  school  administrative  unit  shall  con- 
sider a  plan  for  differentiated  pay'*  and  must  include 
differentiated  pay  in  its  local  unit  plan  "unless  the  local 
school  administrative  unit  elects  not  to  participate  in  any 
differentiated  pay  plan."  Presumably,  if  the  board  simply 
decided  not  to  participate  in  the  State  Program,  the  require- 
ment that  the  unit  "shall  consider"  a  plan  for  differentiated 
pay  would  not  apply.  If  the  board  is  considering  participa- 
tion, however,  the  statute  requires  that  "the  unit  .  .  .  shall 
consider"  a  differentiated  pay  plan.  It  would  seem  that  a 
determination  by  the  board  not  to  include  a  pay  plan  would 
satisfy  the  statutory  requirement  that  "the  unit  .  .  .  shall 
consider."  The  answer  to  this  issue  therefore  appears  to  be 
yes.  On  the  other  hand,  the  act  requires  that  if  the  board  is 
considering  participation,  it  must  "actively  involve  a  sub- 
stantial number  of  teachers,  school  administrators,  and 
other  school  staff  in  developing  the  local  school  improve- 
ment plan."52  The  statute  and  guidelines  are  silent  on  the 
question  of  whether,  if  the  board  decides  to  consider 
participation  and  therefore  "actively  involve  a  substantial 
number"  of  its  employees,  it  may  determine  that  a  differ- 
entiated pay  plan  is  simply  not  to  be  a  part  of  the  plan. 

Issue  3 

Is  any  particular  procedure  prescribed  for  "involving 
a  substantial  number"  of  employees  in  the  process  of 
developing  a  local  unit  plan?  No.  The  guidelines  suggest 
that  boards  "comply  with  the  spirit  of  the  law  and  with  the 
definition  of ' substantial'  which  Webster  defines  as  'more 
than  usual:  ample;  large.'"  Neither  the  statute  nor  the 
guidelines  prescribe  any  particular  procedure. 

Issue  4 

In  developing  a  local  unit  plan,  must  each  individual 
school  develop  a  plan?  Yes.  Section  1 15C-238.3(c)  of  the 
General  Statutes  provides  that  the  "strategies  for  attaining 
the  local  student  performance  goals  shall  be  based  on  plans 
for  each  individual  school  in  the  local  school  administra- 
tive unit.  The  principal  of  each  school  shall  develop  a 
plan.  .  .  ." 


Issue  5 

In  developing  a  local  unit  plan,  is  the  local  board 
bound  by  the  plans  developed  at  the  individual  schools? 
No.  Section  1 15C-238.3(c)  of  the  General  Statutes  re- 
quires only  that  the  local  unit  plan  "shall  be  based  on"  the 
individual  school  plans. 

Issue  6 

Does  the  provision  that  participating  units  "are  ex- 
empt from  State  requirements  to  submit  reports  and  plans, 
other  than  local  school  improvement  plans,  to  the  Depart- 
ment of  Public  Education"53  mean  what  it  says?  No. 
Neither  the  statute  nor  the  guidelines  suggest  what  "reports 
and  plans"  are  eliminated.  The  only  safe  course  would  be 
to  submit  all  reports  otherwise  required  until  specific 
exemptions  are  identified. 

Issue  7 

If  no  differentiated  pay  provision  is  included,  may  a 
board  adopt  a  local  unit  plan  and  submit  it  for  approval 
without  a  vote  of  teachers  or  administrators?  Yes.  If  no 
differentiated  pay  provision  is  included,  nothing  in  the 
guidelines  or  statute  requires  any  sort  of  vote  by  anyone 
other  than  the  board.  Only  the  "involvement"  of  teachers 
and  administrators  is  required. 

Issue  8 

If  the  proposed  plan  does  include  a  differentiated  pay 
provision,  is  any  particular  procedure  prescribed  for  its 
adoption?  Yes.  If  the  local  unit  plan  is  to  include  a  differ- 
entiated pay  provision,  the  statute  and  guidelines  require 
that  (1)  exactly  the  same  plan  must  be  submitted, 
separately,  to  paid  certificated  instructional  and  instruc- 
tion support  staff  as  a  group  and  to  certificated  admin- 
istrators as  a  group;  (2)  each  group  must  vote  by  secret 
ballot;  and  (3)  to  be  approved,  the  plan  must  win  a  majority 
of  each  group,  not  just  a  majority  of  those  voting  in  each 
group.54 

Issue  9 

If  a  local  board  elects  to  participate  this  year,  may  it 
decide  to  terminate  its  participation  next  year,  or  the  next? 
Probably  yes.  The  statute  and  guidelines  are  silent  on 


52.  G.S.  U5C-238.3(b). 


53.  G.S. 

54.  G.S. 
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whether  application  and  approval  is  an  annual  process. 
Section  1 15C-238.3(a)  of  the  General  Statutes,  concern- 
ing submission  of  plans  by  April  15  "of  the  fiscal  year  pre- 
ceding the  fiscal  year  in  which  participation  is  sought." 
implies  that  the  process  is  an  annual  one.  Additionally,  the 
plans  must  include  annual  milestones.  Further,  paragraph 
I-D  of  the  General  Guidelines,  defining  "satisfactory 
progress"  in  terms  of  attainment  of  annual  milestones, 
seems  to  contemplate  some  sort  of  annual  submission. 
The  DPI  Invitation  provides  that  "LEAs  must  review  their 
progress  annually."  Presumably  then,  participation  is  re- 
newed annually  and  can  be  terminated  at  the  end  of  a  year. 
However,  the  plans  are  required  to  include  perform- 
ance goals  stated  as  three-  to  five-year  goals.55  Further, 
paragraph  I-D  provides  that  if  satisfactory  progress  is 
made,  a  participating  LEA  "shall  continue  to  participate." 
DPI  Invitation  provides  that  "[t]he  goals  of  the  LEA 
cannot  be  modified  yearly,  but  strategies,  actions,  waiver 
requests  and  flexible  funding  requests  may  be  changed 
from  year  to  year,  if  approved." 

Issue  10 

Is  the  answer  the  same  if  the  plan  includes  a  differen- 
tiated pay  provision?  Perhaps  no.  Section  115C-238.4(b) 
of  the  General  Statutes  provides  that  "[e]very  three  years 
after  a  differentiated  pay  plan"  is  approved,  "the  local 
board  of  education  shall  present  a  proposed  plan  to  con- 
tinue, discontinue,  or  modify  that  differentiated  pay  plan  to 
affected  staff  members  for  their  review  and  vote."  This 
statutory  provision  seems  to  imply  that  once  the  pay  plan 
is  in  place,  it  can  be  modified  or  discontinued  only  by  vote 
of  the  affected  staff  after  three  years.  If  the  statute  is  inter- 
preted this  way.  a  board  that  adopts  a  differentiated  pay 
plan  is  locked  in,  pending  a  vote  at  the  three-year  mark  to 
"continue,  discontinue,  or  modify." 

This  startling  provision  raises  three  immediate  ques- 
tions: (1)  If  the  differentiated  pay  plan  provides  for  bo- 
nuses for  locally  paid  teachers,  which,  as  explained  in  the 
answer  to  Issue  23,  must  come  from  local  money,  suppose 
the  county  commissioners  balk  at  providing  the  additional 
money  for  the  second  and  third  years?  Neither  the  statute 
nor  the  guidelines  address  this  question.  (2)  Could  the 
board  at  the  end  of  three  years  simply  decide  not  to  have  a 
local  unit  plan  at  all  and  thereby  get  rid  of  its  differentiated 
pay  plan  without  the  three-year  vote?  The  answer  is  not 
clear  in  the  statute  or  the  guidelines  (see  the  discussion 
under  Issue  9).  (3)  Could  the  board,  in  its  initial  proposal 
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voted  on  by  teachers  and  administrators,  provide  that  the 
differentiated  pay  plan  will  last  for  only  one  year  and  then 
be  voted  on  again  at  the  end  of  the  one  year?  Neither  the 
statute  nor  the  guidelines  seem  to  answer  the  question. 
Given  the  uncertainties,  the  board  may  be  wise  to  include 
such  a  provision. 

Issue  11 

May  the  board  modify  a  pay  plan  provision  after  one 
or  two  years  of  operation?  Probably  not.  As  discussed 
in  Issue  10,  the  statute  seems  to  imply  that  once  in 
place,  a  plan  can  be  modified  only  by  a  vote  of  the 
affected  staff.  If  a  mid-course  modification  is  rejected  by  a 
majority,  then  presumably  the  original  plan  remains  in 
place,  unaltered. 

Issue  12 

Who  votes  on  the  differentiated  pay  plan?  All  paid 
certificated  instructional  and  instructional  support  staff 
and  all  certificated  administrators,  voting  as  separate 
groups — even  those  who  would  not  be  eligible  for  bonuses 
under  the  plan.  The  statute  says  that  to  be  approved,  the 
plan  must  have  the  majority  vote  of  the  "affected"  instruc- 
tional and  instructional  support  staff  and  the  "affected"  ad- 
ministrators.5'' The  General  Guidelines  provide  that  even  if 
the  pay  plan  would  include  some  schools  and  not  others,  it 
must  be  reviewed  and  approved  by  the  "affected  groups," 
and  the  guidelines  define  "affected  groups"  as  "all  paid 
certified  instructional  and  instructional  support  staff  as 
well  as  all  certified  administrators  in  the  LEA."57  The  idea, 
apparently,  is  that  a  person  is  "affected"  even  by  a  plan  that 
excludes  the  person. 

Issue  13 

Do  teachers  and  administrators  on  leave  vote?  Yes. 
The  statute  requires  a  majority  of  each  group,  not  just  a 
majority  of  those  voting.  The  safe  course  would  be  to 
include  teachers  on  leave. 


Issue  14 

Do  permanent,  certified,  part-time  employees  vote? 
Yes.  The  statute  and  guidelines  are  silent,  but  the  definition 
of  "affected  groups"  cited  in  the  discussion  under  Issue  1 2 
would  appear  to  include  them. 

56.  G.S.  U5C-238.4(b). 

57.  General  Guidelines.  II-E. 


14 


SCHOOL  LAW  BULLETIN 


Do  teachers'  assistants  vote?  No.  They  are  not  within 
the  statutory  provision  that  differentiated  pay  plans  apply 
to  "certified  instructional  staff,  certified  instructional 
support  staff,  and  certified  administrative  staff."58 

Issue  15 

With  which  group  do  assistant  principals  vote?  Pre- 
sumably with  instructional  and  instructional  support  staff 
because  there  is  no  such  certification  as  "assistant  princi- 
pal." With  which  group  do  central  office  personnel  who  are 
paid  as  teachers  vote?  With  teachers,  as  instructional 
support  staff. 

Issue  16 

What  is  a  school-based  differentiated  pay  plan"! 
What  is  a  school-based  performance  program?  What  is  a 
school  based  performance  model  for  differentiated  pay? 
These  three  terms  are  undefined  in  the  statute  and  guide- 
lines, but  they  apparently  all  mean  the  same  thing:  a 
differentiated  pay  plan  that  awards  or  withholds  differen- 
tiated pay  bonuses  to  employees,  depending  on  student 
achievement  measured  for  a  particular  school  (or  schools) 
as  a  whole. 

Although  these  terms  are  not  defined,  under  the 
guidelines  two  consequences  befall  a  school-based  dif- 
ferentiated pay  plan.  First,  such  a  plan  "must  be  de- 
signed to  include,  at  least,  all  full  time  certified  staff  in 
the  participating  schools."59  That  means,  presumably, 
that  all  such  staff  members  would  be  eligible  for  bo- 
nuses, not  that  they  necessarily  would  receive  them. 
Second,  if  the  school-based  performance  model  for  differ- 
entiated pay  is  used  and  the  school,  under  the  plan's  terms, 
meets  its  goals  so  that  its  instructional  and  instructional 
support  staff  and  administrators  are  eligible  for  bonuses, 
the  local  board  is  required  to  "make  a  determination  of 
which  certified  staff  members  contributed  to  the  attain- 
ment of  these  goals."  Only  those  staff  members  would  be 
eligible  for  bonuses.60  Paragraph  II-G  of  the  General 
Guidelines  seems  to  imply  that  under  a  school-based 
performance  model,  no  teacher  can  get  a  bonus  unless  the 
school  meets  its  goals. 

The  following  questions  are  left  unanswered:  What  if 
the  school  meets  most  but  not  all  of  its  goals?  Are  its 
teachers  still  simply  ineligible  for  bonuses?  If  so,  this 
guideline  seems  to  foster  artificially  low  goal  setting.  The 


board  should  consider  writing  into  the  pay  plan  provisions        ^ 
for  what  happens  if  only  some  goals  are  met  in  a  plan  of  this 
sort. 

Issue  17 

In  a  school-based  differentiated  pay  plan,  who  deter- 
mines which  staff  members  get  the  pay  bonuses?  The 
school  board,61  upon  recommendation  of  the  principal  and 
the  superintendent. 

Issue  18 

In  a  school-based  differentiated  pay  plan,  what  is  the 
responsibility  of  the  school  board  in  making  its  determina- 
tion as  to  who  gets  bonuses?  The  board  receives  and  acts  on 
the  "recommendation  of  the  principal  and  superintend- 
ent."62 The  guidelines  specify  that  the  principal  has  the 
final  responsiblity  for  evaluating  the  performance  of  certi- 
fied staff  members  and  makes  the  "final  decision  related  to 
recommendations  for  bonus  distribution  presented  to  su- 
perintendent." 

It  is  presumably  sufficient  that  the  board  rely  on  the 
written  determination  of  the  superintendent,  requiring  only  t 
that  he  or  she  have  substantial  support  for  the  determina- 
tion [Abell  v.  Nash  County  Board  of  Education.  89  N.C. 
App.  262, 365  S.E.2d  706  ( 1988)].  A  strict  reading  of  Abell 
might  imply  that  the  board  has  some  obligation  to  look 
behind  the  superintendent's  recommendations.  Because 
the  Abell  situation  (nonrenewal  of  a  probationary  teacher) 
is  different  from  this  situation,  it  is  not  possible  to  predict 
how  the  courts  might  apply  the  holding. 


Issue  19 

In  a  school-based  differentiated  pay  plan,  may  a  prin- 
cipal go  directly  to  the  board  with  his  or  her  recommenda- 
tions? Probably  yes,  because  paragraph  II-G  of  the  General 
Guidelines  says  that  the  board  acts  on  the  recommendation 
of  the  "principal  and  the  superintendent."  The  paragraph 
also  provides,  however,  that  the  principal  makes  recom- 
mendations to  the  superintendent. 

Issue  20 

In  a  school-based  differentiated  pay  plan,  must 
the  superintendent  present  the  principal's  recom- 
mendations to  the  board?  The  guidelines  are  silent,  but 


58.  G.S.  I15C-238.4(a). 

59.  General  Guidelines,  II-F. 

60.  General  Guidelines.  II-G;  N.C.A.C.  Rules.  .0302(c). 


61.  General  Guidelines.  II-G:  N.C.A.C.  Rules.  .0302(c). 

62.  General  Guidelines.  II-G:  N.C.A.C.  Rules.  0302(c). 
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they  do   say   that   the   board   is   to  act  upon  the  rec- 
ommendation of  "the  principal  and  the  superintendent."61 

Issue  21 

Are  there  possible  differentiated  pay  plans  of  kinds 
other  than  school-based  differentiated  pay  plans?  Yes. 
Section  1 15C-238.4  of  the  General  Statutes  permits  plans 
based  on  the  Career  Development  Pilot  programs,  on  the 
Lead  Teacher  Pilot  Program,  on  plans  that  have  been 
implemented  in  other  states,  and  on  other  locally  devel- 
oped plans.  Note  that  a  lead  teacher  program  is  one 
that  awards  additional  compensation  for  additional  du- 
ties, not  for  measurable  excellence  or  improvement  in 
performance. 


Issue  25 

Section  U5C-238.4(d)  of  the  General  Statutes  pro- 
vides that  "[a]ttainment  of  the  equivalent  of  Career  Status 
1  shall  be  rewarded  through  a  new  salary  schedule  that 
provides  a  salary  differential  when  a  certified  educator 
successfully  completes  his  probationary  period."  What 
does  this  provision  mean?  Setting  a  "salary  schedule"  is  a 
state,  not  a  local  board,  responsibility.  This  provision  may 
mean  that  all  tenured  teachers  must  be  eligible  to  receive 
bonuses  under  a  differentiated  pay  plan;  or  it  may  mean 
that  probationary  teachers  are  not  eligible.  It  does  not  state 
clearly  either  of  these  meanings.  The  Attorney  General's 
Office  reports  informally  that  it  considers  the  section  a 
nullity  because  it  is  unintelligible. 


Issue  22 

May  a  differentiated  pay  plan  cover  noncertified 
personnel?  No,  except  strictly  from  local  funds.  The 
Department  of  Public  Instruction  says  informally  that  state 
funds  may  not  be  used  for  differentiated  pay  for  noncerti- 
fied personnel. 

Issue  23 

May  the  state  funds  allocated  to  a  system  to  pay 
bonuses  under  a  differentiated  pay  plan  be  used  to  pay 
bonuses  to  teachers  whose  salaries  are  paid  from  local 
funds?  No,  according  to  the  Department  of  Public  In- 
struction. Note,  however,  that  paragraph  II-G  of  the 
General  Guidelines  provides  that  where  there  is  a  school 
based  differentiated  pay  plan,  the  plan  must  include  "all 
paid  certified  instructional  and  instructional  support 
staff  as  well  as  all  certified  administrators  in  the  LEA." 
Literally  read,  that  would  include  teachers  paid  from  local 
funds. 

Issue  24 

Are  assistant  superintendents  eligible  for  coverage 
under  a  differentiated  pay  plan?  The  statute  and  guidelines 
are  silent  on  this  question.  The  term  certified  administrator 
is  not  defined  in  the  School  Improvement  and  Accounta- 
bility Act.  The  DPI  Invitation  provides,  "All  certified 
administrators  who  hold  positions  requiring  certification 
are  eligible." 


f>3.  General  Guidelines.  II-G:  N.C.A.C.  Rules.  .llllQo 


Issue  26 

May  probationary  teachers  be  included  in  a  differen- 
tiated pay  plan?  Yes.  In  fact,  they  must  be  included  if  the 
plan  is  a  school-based  differentiated  pay  plan  because 
paragraph  II-F  of  the  General  Guidelines  provides  that 
such  a  plan  "must  be  designed  to  include,  at  least,  all 
full  time  certified  staff  in  the  participating  schools." 
That  would  include,  of  course,  certified  but  nontenured 
teachers. 


Issue  27 

How  must  a  differentiated  pay  plan  provide  for  mid- 
year hires  and  mid-year  transfers?  What  about  for  interim 
teachers  and  "travelling  teachers"  who  split  their  time 
among  several  schools?  No  particular  procedure  is  pre- 
scribed. Nevertheless,  the  board  would  be  wise  to  make 
clear  in  the  proposal  voted  on  how  such  personnel  are  to  be 
dealt  with.  Otherwise,  the  board  will  be  in  the  uncomfort- 
able position  of  making  bonus  decisions  that  the  voted-on 
plan  does  not  contemplate. 

Issue  28 

How  should  the  board  deal  with  the  fact  that  funds 
may  not  be  made  available  to  pay  the  bonuses  called  for  in 
a  differentiated  pay  plan?  The  plan  that  is  voted  on  by  the 
employees  should  include  a  paragraph  to  this  effect. 

Issue  29 

Does  a  teacher  who  is  denied  a  bonus  under  a  differ- 
entiated pay  plan  have  a  right  to  appeal?  Not  under  the 
Tenure  Act,  but  probably  under  G.S.  1 15C-305.  The  stat- 
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ute  makes  clear  that  even  tenured  teachers  have  no  right  to 
appeal  denial  of  a  bonus  under  the  Tenure  Act.  Section 
1 15C-238.4(e)  of  the  General  Statutes  says  that  "failure  to 
receive  additional  compensation  shall  not  be  construed  as 
a  demotion,  as  that  term  is  used  in  G.S.  115C-325." 
Nonetheless,  G.S.  115C-305  provides  that  "[a]ppeals  to 
the  local  board  of  education  or  to  the  superior  court  shall  lie 
from  the  decisions  of  all  school  personnel,  including  deci- 
sions affecting  character  or  the  right  to  teach,  as  provided 
in  G.S.  1 15C-45."  In  Warren  v.  Buncombe  County  Board 
of  Education  [80  N.C.  App.  656,  343  S.E.2d  225  (1986)], 
the  court  made  clear  that  this  statute  is  very  broad  in  its 
scope.  Therefore,  it  would  be  wise  to  include  some  sort  of 
grievance  procedure  for  teachers  who  do  not  get  a  bonus, 
even  for  probationary  teachers  if  they  are  included  in  the 
plan. 

Systems  with  grievance  procedures  in  place  could 
simply  make  the  existing  procedures  applicable  to  com- 
plaints about  being  passed  over  for  bonuses.  At  any 
rate,  it  is  probably  valuable  to  have  some  kind  of 
grievance  procedure  because  of  the  right  granted  by  G.S. 
115C-305. 

Issue  30 

Does  the  State  Board  of  Education  have  the  authority 
to  act  on  the  approval  or  disapproval  of  all  proposals  that 
include  waiver  provisions?  Probably  yes.  Section  115C- 
238.6  of  the  General  Statutes  provides  that  the  state  super- 
intendent of  public  instruction  makes  the  determination  as 
to  whether  local  unit  plans  are  to  be  approved,  without  state 
board  involvement,  unless  "a  local  plan  contains  a  request 
for  a  waiver  of  State  laws,  regulations,  or  policies,  in 
accordance  with  G.S.  1 15C-238.3(e)  [sic]."  In  that  case, 
the  superintendent  presents  a  recommendation  on  the 
waiver  request  to  the  state  board.  The  immediate  difficulty 
is  that  there  is  no  G.S.  1 15C-238.3(e).  Probably  what  is 
intended  is  G.S.  115C-238.3(d),  with  the  effect  that  the 
state  board  acts  on  all  waiver  requests. 

Issue  31 

What  laws  are  subject  to  waiver?  Only  those  con- 
tained in  G.S.  1 15C-238.6(a)(l):  class  size,  teacher  certi- 
fication, assignment  of  teacher  assistants,  use  of  state- 
adopted  textbooks,  and  "the  purposes  for  which  state  funds 
for  the  public  schools  may  be  used."  It  is  unclear  what  laws 
are  included  in  this  last  category.  It  may  mean  provisions 
of  the  Budget  and  Fiscal  Control  Act,  or  it  may  mean 
various  spending  provisions  in  the  annual  state  appropria- 
tions acts. 


Issue  32 

What  regulations  and  policies  are  subject  to  waiver? 
"All  State  regulations  and  policies,  except  those  pertaining 
to  State  salary  schedules  and  employee  benefits  for  school 
employees,  the  instructional  program  that  must  be  offered 
under  the  Basic  Education  Program,  the  system  of  employ- 
ment for  public  school  teachers  and  administrators  set  out 
in  G.S.  115C-325,  health  and  safety  codes,  compulsory 
school  attendance,  the  minimum  lengths  of  the  school  day 
and  year,  and  the  Uniform  Education  Reporting  System."64 
Regulations  relating  to  funding  categories  and  class  size 
are  subject  to  waiver,  and  transportation  regulations  may 
be  subject  to  waiver.  Other  types  of  regulations  subject  to 
waiver  have  not  been  identified. 


Issue  33 

What  is  the  standard  against  which  requests  for 
waivers  are  to  be  judged?  Section  238.3(d)  of  the  Gen- 
eral Statutes  provides  that  a  local  board  may  request 
waivers  of  laws,  regulations,  and  policies  that  "inhibit" 
its  ability  to  reach  its  goals.  Section  238.6(a)  provides 
that  the  state  board  may  grant  a  waiver  if  the  waiver  is  "nec- 
essary" to  enable  the  local  unit  to  reach  its  goals.  It  is  not 
clear  whether  the  standard  is  "would  inhibit"  or  "is  neces- 
sary." Probably  the  state  board  can  apply  the  standard  it 
chooses. 


Issue  34 

Is  there  any  appeal  from  a  rejection  by  the  superin- 
tendent or  the  state  board  of  a  local  unit  plan?  None  is 
provided  for  in  the  statute.  The  Attorney  General's  Office 
informally  offers  the  opinion  that  an  appeal  may  lie  under 
the  Administrative  Procedures  Act. 


Issue  35 

What  is  the  proper  measure  for  determining  a  unit's 
eligibility  for  continuing  in  the  program?  The  statute 
provides  that  units  "shall  continue"  to  participate  (and 
receive  funds  for  differentiated  pay.  if  appropriate)  so  long 
as  they  demonstrate  "satisfactory  progress  toward  student 
performance  goals.  .  .  ,"65  In  paragraph  I-D,  the  General 
Guidelines  define  "satisfactory  progress"  as  achievement 
of  "75%  of  the  annual  milestones"  contained  in  the  plan.  In 
the  next  two  sentences,  however,  eligibility  for  continu- 


64.  G.S.  115C-238.6(a)(2). 

65.  G.S.  115C-238.6(b). 
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ation  after  the  second  and  third  years  is  based  on  whether 
a  unit  has  achieved  its  "goals."  Because  goals  are  set  in 
three-  to  five-year  sets,  it  would  seem  logical  that  the 
measure  should  be  "milestones"  throughout.  The  rules 
incorporate  the  75  percent  standard  but  do  not  include  the 
"goals"  provision.66 

Issue  36 

Paragraph  III-C  of  the  General  Guidelines  provides: 
"Converting  or  transferring  positions  or  portions  of  posi- 
tions from  varying  lengths  of  employment  must  be  on  a 
prorata  basis  and  at  the  beginning  salary  level  of  the 
original  classification."  What  does  this  paragraph  mean? 
This  provision  may  mean  that  twelve-month  salaries  can- 
not be  paid  to  people  working  ten  or  eleven  months,  and 
vice  versa,  though  it  is  not  completely  clear  that  this  is  what 
it  means. 


Issue  37 

The  rules  adopted  by  the  state  board  are  lifted  directly 
(though  not  verbatim)  from  the  General  Guidelines.  What 
is  the  binding  authority  of  the  guidelines  and  the  rules,  and 
what  is  the  significance  of  the  fact  that  some  material  in  the 
General  Guidelines  does  not  appear  in  the  rules  (such  as, 
for  example,  the  General  Guidelines  provision  that  a 
"school-based  differentiated  pay  plan  must  be  designed  to 
include,  at  least,  all  full  time  certified  staff  in  the  participat- 
ing schools")?  There  is  not  a  clear  answer  to  this  question. 
The  rules  have  the  effect  and  authority  granted  by  Chapter 
150A  of  the  General  Statutes.  The  statute  authorizes  the 
state  board  to  adopt  "procedures  and  guidelines."67  There 
is  no  clear  conclusion  to  be  drawn  regarding  the  omission 
of  some  material  in  the  rules. 


Issue  38 

Section  H5C-238.6(b)  of  the  General  Statutes 
provides  that  if  a  system  does  not  meet  its  goals  after 
three  years,  "the  State  Board  of  Education  shall  decide 
what  steps  shall  be  taken  to  improve  the  education  of 
students  in  the  unit."  What  authority  does  this  grant  to 
the  state  board?  It  is  entirely  unclear  whether  this  pro- 
vision authorizes  the  state  board  to  order  a  local  adminis- 
trative unit  to  do  any  particular  thing.  The  state  board 
already  has  powers  enumerated  in  the  General  Statutes.  It 
is  unclear  ( 1 )  whether  this  provision  grants  more  powers 


66.  N.C.A.C.  Rules.  .0301(b). 
67.G.S.  U5C-238.1(a)and  (b) 


and  (2)  if  it  does,  what  would  be  the  effect  of  a  unit's 
decision  to  stop  participating  in  the  program  at  the  time  the 
state  board  was  about  to  issue  orders  under  G.S.  1 15C- 
238.6(b). 


Part  Three:  A  Partial  Checklist 

This  checklist  is  not  intended  as  a  guide  for  develop- 
ing a  local  unit  plan.  Its  much  more  limited  purpose  is  to 
consolidate  in  one  place  a  list  of  some  of  the  legal  issues 
that  school  board  attorneys  will  want  to  be  sure  to  consider 
when  a  plan  is  created  and  submitted. 


Getting  Started 

1 )  Does  the  board  wish  to  move  forward  on  a  local 
unit  plan  or  just  wait  this  year  out? 

2)  If  the  board  wishes  to  move  forward,  has  a  pro- 
cedure for  creating  a  plan  been  established  that 
involves  "a  substantial  number  of  teachers,  school 
administrators,  and  other  school  staff? 

3)  If  a  plan  is  to  be  considered,  has  the  board  con- 
sidered a  plan  for  differentiated  pay? 

4)  Has  each  local  school  developed  a  plan? 


Contents  of  the  Local  Unit  Plan 

1 )  Does  the  unit  plan  reflect  the  plans  developed  at 
the  local  schools? 

2)  Does  the  plan  include  student  performance  goals 
conforming  to  the  thirty  required  provisions  of 
the  General  Guidelines? 

3)  Does  the  plan  include  the  board's  strategies  and 
plans  for  reaching  those  goals? 

4 )  Are  the  goals  to  be  on  a  three-,  four-,  or  five-year 
basis? 

5)  What  provisions  will  govern  possible  modifi- 
cations to  the  plan  before  the  goals  period  is  up? 


Differentiated  Pay  Provisions 

1 )  Does  the  board  wish  to  consider  a  differentiated 
pay  plan?  If  so,  the  plan  must  be  approved  by  a 
majority  of  all  instructional  and  instructional 
support  staff  (not  just  a  majority  of  those  voting) 
and  a  majority  of  all  certified  administrative 
personnel  (not  just  a  majority  of  those  voting),  in 
separate  votes,  voting  on  the  same  question 
proposal. 


IS 
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2)  Has  the  attorney  carefully  reviewed  the  wording 
of  the  ballot  proposal  to  be  used  when  the  em- 
ployees vote  on  the  pay  plan? 

3)  Has  provision  been  made  for  voting  by  employ- 
ees who  are  on  sick  leave  or  otherwise  absent? 
If  the  board  is  using  a  "school-based  differenti- 
ated pay  plan,"  are  all  full-time  certified  staff 
included? 

Does  the  plan  spell  out  how  reviews  are  to  be 
made  to  determine  which  employees  will  re- 
ceive a  bonus? 

Does  the  plan  spell  out  that  bonuses  will  be  paid 
only  if  the  General  Assembly  provides  the 
money? 

Does  the  plan  specify  what  happens  to  bonuses 
for  locally  paid  employees  if  the  General  As- 
sembly does  not  provide  money  for  state-paid 
employees? 

Does  the  plan  specify  that  local  budget  shortfalls 
may  deprive  locally  paid  employees  of  their 
bonuses  even  if  state-paid  employees  get  theirs? 
Does  the  plan  spell  out  that  the  money  is  to  be 
received  as  a  bonus  and  not  as  a  continuing 
salary  addition? 

0)  Does  the  plan  spell  out  how  the  differentiated 
pay  provisions  might  be  modified  if  they  prove 
unworkable? 

1 )  Does  the  plan  on  its  face  spell  out  how  it  will  deal 
with: 

a)  part-time  employees; 

b)  locally  paid  employees; 


4) 


6) 


7) 


8) 


9) 


c)  probationary  teachers,  especially  those  in 
"school  based  plans"  who  may  not  be  recom- 
mended for  contract  renewal; 

d)  employees  who  transfer  in  or  out  of  the  sys- 
tem or  in  or  out  of  a  participating  school  in 
mid-year; 

e)  mid-year  hires; 

f)  teachers  or  others  on  leave  for  part  of  the 
year; 

g)  assistant  principals;  and 

h)  central  office  administrators? 
2)  Does  the  plan  spell  out  how  an  employee  who 
fails  to  qualify  for  a  bonus  will  be  able  to  appeal 
that  decision? 


Waiver  Provisions 

1 )  Does  the  board  want  to  have  the  funding  catego- 
ries automatically  collapsed  as  provided  in  G.S. 
115C-238.5? 

2 )  What  other  funding  categories  would  the  board 
like  to  have  consolidated? 

3 )  Are  there  other  funding  changes  the  board  would 
like,  such  as  using  some  personnel  money  on  a 
one-time  expenditure  for  capital  purchases? 

4)  From  what  laws  does  the  board  desire  waivers? 

5)  From  what  regulations  does  the  board  desire 
waivers? 

6)  Are  the  appropriate  justifications  for  waivers 
included?  ■ 
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The  School  Improvement  and  Accountability  Act 


§  U5C-238.1.  Performance-based  Accountability  Program;  devel- 
opment and  implementation  by  State  Board. 

The  State  Board  of  Education  shall  develop  and  implement  a  Per- 
formance-based Accountability  Program.  The  primary  goal  of  the 
Program  shall  be  to  improve  student  performance.  The  State  Board  of 
Education  shall  adopt: 

( 1 )  Procedures  and  guidelines  through  which,  beginning  with  the 
1990-91  fiscal  year,  local  school  administrative  units  may 
participate  in  the  Program: 

(2)  Guidelines  for  developing  local  school  improvement  plans 
w  ith  three-to-five  year  student  performance  goals  and  an- 
nual milestones  to  measure  progress  in  meeting  those  goals; 
and 

(3)  A  set  of  student  performance  indicators  for  measuring  and 
assessing  student  performance  in  the  participating  local  school 
administrative  units.  These  indicators  may  include  attendance 
rates,  dropout  rales,  lest  scores,  parent  involvement,  and  post- 
secondary  outcomes. 

8  115C-238.2.  Local  participation  in  the  Program  voluntary;  the 
benefits  of  local  participation. 

(a)  Local  school  administrative  units  may.  but  are  not  required  to, 
participate  in  the  Performance-based  Accountability  Program. 

(b)  Local  school  administrative  units  that  participate  in  the  Perform- 
ance-based Accountability  Program: 

( 1 )  Are  exempt  from  State  requirements  to  submit  reports  and 
plans,  other  than  local  school  improvement  plans,  to  the 
Department  of  Public  Education:  they  are  not  exempt  from 
federal  requirements  to  submit  reports  and  plans  to  the  De- 
partment. 

(2 )  Are  subject  to  the  performance  standards  hut  not  the  opportu- 
nity standards  or  the  staffing  ratios  of  the  State  Accreditation 
Program.  The  performance  standards  in  the  State  Accredita- 
tion Program,  modified  to  reflect  the  results  of  end-of-course 
and  end-of-grade  tests,  may  serve  as  the  basis  for  developing 
the  student  performance  indicators  adopted  by  the  State  Board 
of  Education  pursuant  toti.S.  I  15C-238.1. 

(3)  May  receive  funds  for  differentiated  pay  for  teachers  and 
administrators,  in  accordance  with  G.S.  1 15C-238.4.  if  they 
elect  to  participate  in  a  differentiated  pay  plan. 

(4 1  May  be  allowed  increased  flexibility  in  the  expenditure  of 
State  funds,  m  accordance  with  G.S.  1  15C-238.5. 

(5)  May  begranted  waivers  of  certain  State  laws,  regulations,  and 
policies  that  inhibit  their  ability  to  reach  local  accountability 
goals,  in  accordance  with  G.S.  1 15C-238.6(a). 

(til  Shall  continue  to  use  the  Teacher  Performance  Appraisal 
Instrument  (TPAI)  for  evaluating  beginning  teachers  during 
the  first  three  years  of  their  employment;  they  may.  however, 
develop  other  evaluation  approaches  for  teachers  who  have 
attained  career  status. 

8  115C-238J.  Elements  of  local  plans. 

(a)  The  board  of  education  of  a  local  school  administrative  unit  that 
elects  to  participate  in  the  Program  shall  submit  a  local  school  improve- 
ment plan  to  the  State  Superintendent  of  Public  Instruction  before  April 
15  of  the  fiscal  year  preceding  the  fiscal  year  in  which  participation  is 


sought.  The  local  board  of  education  shall  actively  involve  a  substantial 
number  of  teachers,  school  administrators,  and  other  school  staff  in 
developing  the  local  school  improvement  plan. 

(b)  The  local  school  improvement  plan  shall  set  forth  (i)  the  student 
performance  goals  established  by  the  local  board  of  education  for  the 
local  school  administrative  unit  and  ( ii )  the  unit's  strategies  and  plans  for 
attaining  them. 

The  performance  goals  for  the  local  school  administrative  unit  shall 
address  specific,  measurable  goals  for  all  student  performance  indica- 
tors adopted  by  the  State  Board.  Factors  that  determine  gains  in  achieve- 
ment vary  from  school  to  school;  therefore,  socioeconomic  factors  and 
previous  student  performance  indicators  shall  be  used  as  the  basis  of  the 
local  school  improvement  plan. 

The  strategies  for  attaining  the  local  student  performance  goals  shall 
be  based  on  plans  for  each  individual  school  in  the  local  school  admin- 
istrative unit.  The  principal  of  each  school  and  his  staff  shall  develop  a 
plan  to  address  student  performance  goals  appropriate  to  the  school  from 
those  established  by  the  local  board  of  education. 

(c)  The  local  school  administrative  unit  shall  consider  a  plan  for 
differentiated  pay.  The  local  plan  shall  include  a  plan  for  differentiated 
pay.  in  accordance  with  G.S.  115C-238.4,  unless  the  local  school 
administrative  unit  elects  not  to  participate  in  any  differentiated  pay 
plan. 

(d)  The  local  plan  may  include  a  request  for  a  waiver  of  State  laws, 
regulations,  or  policies.  The  request  for  a  waiver  shall  identify  the  State 
laws.  K-giilations,  or  policies  that  inhibit  the  local  unit's  ability  to  reach 
its  local  accountability  goals  and  shall  explain  how  a  waiver  of  those 
laws,  regulations,  or  policies  will  permit  the  local  unit  to  reach  its  local 


8  USC-238.4.  Differentiated  pay. 

(a)  Local  school  administrative  units  may  include,  but  are  not  required 
to  include,  a  differentiated  pay  plan  for  certified  instructional  staff, 
certified  instructional  support  staff,  and  certified  administrative  staff  as 
a  part  of  their  local  school  improvement  plans.  Units  electing  to  include 
differentiated  pay  plans  in  their  school  improvement  plans  shall  base 
their  differentiated  pay  plans  on: 

( 1 1    The  Career  Development  Pilot  Program,  G.S.  1 15C-363  et 

seq.; 
( 2 1    The  Lead  Teacher  Pilot  Program,  G.S.  1 15C-363.28  et  seq.; 

(3)  A  locally  designed  school-based  performance  program,  sub- 
ject to  limitations  and  guidelines  adopted  by  the  State  Board 
of  Education; 

(4)  A  differentiated  pay  plan  that  the  State  Board  of  Education 
finds  has  been  successfully  implemented  in  another  state;  or 

(5)  A  locally  designed  plan  including  any  combination  or  modi- 
fication of  the  foregoing  plans. 

(b)  Support  among  affected  staff  members  is  essential  to  successful 
implementation  of  a  differentiated  pay  plan;  therefore,  a  local  board  of 
education  that  decides  that  a  differentiated  pay  plan  should  be  included 
in  its  local  school  improvement  plan  shall  present  a  proposed  differen- 
tiated pay  plan  to  affected  staff  members  for  their  review  and  vote.  The 
vote  shall  be  by  secret  ballot.  The  local  board  of  education  shall  include 
the  proposed  differentiated  pay  plan  in  its  local  school  improvement 
plan  only  if  the  proposed  plan  has  the  approval  of  a  majority  of  the 
affected  paid  certificated  instructional  and  instructional  support  staff 
and  a  majority  of  the  affected  certificated  administrators. 
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Every  three  years  after  a  differentiated  pay  plan  receives  such  ap- 
proval, the  local  board  of  education  shall  present  a  proposed  plan  to 
continue,  discontinue,  or  modify  that  differentiated  pay  plan  to  affected 
staff  members  for  their  review  and  vote.  The  vote  shall  be  by  secret 
ballot.  The  local  board  of  education  shall  include  the  proposed  plan  in 
its  local  school  improvement  plan  only  if  the  proposed  plan  has  the 
approval  of  a  majority  of  the  affected  paid  certificated  instructional  and 
instructional  support  staff  and  a  majority  of  the  affected  certificated 
administrators. 

(c)  Local  school  administrative  units  electing  to  participate  in  a  dif- 
ferentiated pay  plan  shall  receive  State  funds  according  to  the  terms  of 
the  plan  but  not  to  exceed: 

(1)  1990-91:  two  percent  (2%)  of  teacher  and  administrator 
salaries,  and  the  employer's  contributions  for  social  security 
and  retirement; 

(2)  1991-92:  three  percent  (3%)  of  teacher  and  administrator 
salaries,  and  the  employer's  contributions  for  social  security 
and  retirement; 

(3)  1992-93:  four  percent  (4%)  of  teacher  and  administrator 
salaries,  and  the  employer's  contributions  for  social  security 
and  retirement;  and 

(4)  1993-94  and  thereafter:  seven  percent  (7%)  of  teacher  and 
administrator  salaries,  and  the  employer's  contributions  for 
social  security  and  retirement. 

Any  differentiated  pay  plan  developed  in  accordance  with  this  section 
shall  be  implemented  within  State  and  local  funds  available  for  differ- 
entiated pay. 

(d)  Attainment  of  the  equivalent  of  Career  Status  I  shall  be  rewarded 
through  a  new  salary  schedule  that  provides  a  salary  differential  when  a 
certified  educator  successfully  completes  his  probationary  period. 

(e)  Any  additional  compensation  received  by  an  employee  as  a 
result  of  the  unit's  participation  in  the  Program  shall  be  paid  as  a  bonus 
or  supplement  to  the  employee's  regular  salary.  If  an  employee  in  a 
participating  unit  does  not  receive  additional  compensation,  such 
failure  to  receive  additional  compensation  shall  not  be  construed  as  a 
demotion,  as  that  term  is  used  in  G.S.  1 15C-325. 

§  115C-238.5.  Flexible  funding. 

For  fiscal  years  beginning  with  the  1990-91  fiscal  year,  the  State 
Board  of  Education,  only  upon  the  recommendation  of  the  State  Super- 
intendent, shall  increase  flexibility  in  the  use  of  State  funds  for  schools 
by  combining  into  a  single  funding  category  the  existing  categories  for 
instructional  materials,  supplies  and  equipment,  textbooks,  testing 
support,  and  drivers  education  except  for  funds  for  classroom  teachers 
of  drivers  education.  Only  local  school  administrative  units  electing  to 
participate  in  the  Performance-based  Accountability  Program  shall  be 
eligible  to  receive  this  flexible  funding. 


Local  boards  of  education  shall  provide  maximum  flexibility  in  the 
use  of  funds  to  individual  schools  to  enable  them  to  accomplish  their 
individual  schools'  goals. 

§  115C-238.6.  Approval  of  local  administrative  unit  plans  by  the 
State  Superintendent;  conditions  for  continued  participation. 

(a)  Prior  to  June  30  each  year,  the  State  Superintendent  shall  review 
local  school  improvement  plans  submitted  by  the  local  school  adminis- 
trative units  in  accordance  with  policies  and  performance  indicators 
adopted  by  the  State  Board  of  Education.  If  the  State  Superintendent 
approves  the  plan  for  a  local  school  administrative  unit,  that  unit  shall 
participate  in  the  Program  for  the  next  fiscal  year. 

If  a  local  plan  contains  a  request  for  a  waiver  of  State  laws,  regulations, 
or  policies,  in  accordance  with  G.S.  1 15C-238.3(e).  the  State  Superin- 
tendent shall  determine  whether  and  to  what  extent  the  identified  laws, 
regulations,  or  policies  should  be  waived.  The  State  Superintendent 
shall  present  that  plan  and  his  determination  to  the  State  Board  of 
Education.  If  the  State  Board  of  Education  deems  it  necessary  to  do  so 
to  enable  a  local  unit  to  reach  its  local  accountability  goals,  the  State 
Board,  only  upon  the  recommendation  of  the  State  Superintendent,  may 
grant  waivers  of: 

( 1 )  State  laws  pertaining  to  class  size,  teacher  certification,  as- 
signment of  teacher  assistants,  the  use  of  State-adopted  text- 
books, and  the  purposes  for  which  State  funds  for  the  public 
schools  may  be  used,  and 

(2)  All  State  regulations  and  policies,  except  those  pertaining  to 
State  salary  schedules  and  employee  benefits  for  school 
employees,  the  instructional  program  that  must  be  offered 
under  the  Basic  Education  Program,  the  system  of  employ- 
ment for  public  school  teachers  and  administrators  set  out  in 
G.S.  1 15C-325,  health  and  safety  codes,  compulsory  school 
attendance,  the  minimum  lengths  of  the  school  day  and  year, 
and  the  Uniform  Education  Reporting  System. 

(b)  Local  school  administrative  units  shall  continue  to  participate  in 
the  Program  and  receive  funds  for  differentiated  pay,  if  their  local  plans 
call  for  differentiated  pay,  so  long  as  (i)  they  demonstrate  satisfactory 
progress  toward  student  performance  goals  set  out  in  their  local  school 
improvement  plans;  or(ii)  once  their  local  goals  are  met.  they  continue 
to  achieve  their  local  goals  and  they  otherwise  demonstrate  satisfactory 
performance,  as  determined  by  the  State  Superintendent  in  accordance 
with  guidelines  set  by  the  State  Board  of  Education. 

If  the  local  school  administrative  units  do  not  achieve  their  goals  after 
two  years,  the  Department  of  Public  Instruction  shall  provide  them  with 
technical  assistance  to  help  them  meet  their  goals.  If  after  one  additional 
year  they  do  not  achieve  their  goals,  the  State  Board  of  Education  shall 
decide  what  steps  shall  be  taken  to  improve  the  education  of  students  in 
the  unit. 


Recommended  Guidelines  for  Implementation  of  The  School 
Improvement  and  Accountability  Act  of  1989 


I.  General  Guidelines 

A.  All  LEAs  choosing  to  participate  in  the  Performance-based 
Accountability  Program  of  The  School  Improvement  and  Ac- 
countability Act  (Senate  Bill  2)  must  have  a  school  improve- 
ment plan  approved  by  the  State  Superintendent. 

B.  Local  unit  school  improvement  plans  must  delineate  a  set  of 


student  performance  goals  aimed  at  increasing  student  achieve- 
ment. This  requirement  applies  regardless  of  the  LEA's  cur- 
rent status  relative  to  student  performance.  "The  performance 
goals  for  the  LEA  school  improvement  plan  shall  address 
specific,  measurable  goals  for  all  student  performance  indica- 
tors adopted  by  the  State  Board."  Locally  developed  student 
performance  goals  must  be  stated  in  terms  of  three  to  five  year 
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student  performance  goals,  including  annual  milestones  to 
measure  progress  in  meeting  those  goals.  (GS  1 15C-238.3) 

C.  One  intent  of  Senate  Bill  2  is  to  facilitate  school  improvement 
through  a  "powering  down"  or  decentralizing  of  decision- 
making. Key  to  this  concept  is  the  involvement  of  those 
closest  to  students  in  making  important  decisions  about  in- 
struction. The  Act  requires  that  a  "substantial"  number  of 
teachers,  school  administrators,  and  other  school  staff  be  ac- 
tively involved  in  developing  school  improvement  plans. 
While  no  specific  number  or  percentage  is  given.  LEAs  are 
urged  to  comply  with  the  spirit  of  the  law  and  with  the 
definition  of  "substantial"  which  Webster  defines  as  "more 
than  usual;  ample;  large."  (GS  1 15C-238.3) 

D.  A  participating  LEA  shall  continue  to  participate  in  the  Per- 
formance-based Accountability  Program  so  long  as  it  has 
made  satisfactory  progress.  Satisfactory  progress  shall  be  de- 
fined as  achievement  of  at  least  75%  of  the  annual  milestones 
delineated  by  the  LEA  in  its  approved  local  plan.  [GS  1 15C- 
238.6(b)]  LEAs  that  do  not  achieve  their  goals  after  two  years 
may  continue  in  the  program  for  a  third  year  provided  they 
receive  technical  assistance  from  the  Department  of  Public 
Instruction.  If  after  one  additional  year  a  unit  does  not  achieve 
its  goals,  the  State  Board  of  Education  shall  decide  what  steps 
shall  be  taken  to  improve  the  education  of  students  in  the  unit. 

E.  The  indicators  which  are  included  in  the  State  Accreditation 
performance  standards  will  form  the  basis  of  the  required  set 
of  indicators  to  be  used  for  measuring  and  assessing  student 
performance  in  participating  LEAs.  SAT  scores  will  also  be 
included  in  the  required  set  of  indicators. 

1.  Average  Daily  Attendance  Rate 

2.  Successful  Completion  of  5  Units  of  Credit  for  Gradu- 
ation 

3.  Successful  Completion  of  Courses  for  Entry  to  UNC 
Institutions 

4.  Eligibility  lor  North  Carolina  Scholars  Program 

5.  Vocational/Job  Skill  Employment  Rate 

6.  North  Carolina  Competency  Tests  in  Reading 

7.  North  Carolina  Competency  Tests  in  Math 

8.  North  Carolina  Competency  Tests  in  Writing  Objective 

9.  North  Carolina  Competency  Tests  in  Writing  Essay 

10.  Compensator)   Program  Achievement  Gain  Scores  in 
Reading 

1 1 .  Compensatory'  Program  Achievement  Gain  Scores  in 
Math 

12.  Drop-Out  Rates 

1 3.  California  Achievement  Test  Scores  at  Grade  3 

14.  California  Achievement  Test  Scores  at  Grade  6 

15.  California  Achievement  Test  Scores  at  Grade  8 

16.  North  Carolina  Annual  Testing  Program  Writing  Essay 
at  Grade  6 

1 7.  North  Carolina  Annual  Testing  Program  Writing  Essay 
at  Grade  8 

18.  North  Carolina  Science  Test  at  Grade  3 

1 9.  North  Carolina  Science  Test  at  Grade  6 

20.  North  Carolina  Science  Test  at  Grade  8 

2 1 .  North  Carolina  Social  Studies  Test  at  Grade  3 

22.  North  Carolina  Social  Studies  Test  at  Grade  6 

23.  North  Carolina  Social  Studies  Test  at  Grade  8 

24.  North  Carolina  Algebra  I  Test 

25.  North  Carolina  Algebra  II  Test 


26.  North  Carolina  Biology  Test 

27.  North  Carolina  History  Test 

28.  North  Carolina  Chemistry  Test 

29.  North  Carolina  Geometry  Test 

30.  SAT  Scores 

Additional  end  of  course  tests  and  additional  end  of 
grade  tests  will  be  added  as  they  are  developed. 

F.  LEAs  may  elect  to  include  additional  measurable  student  per- 
formance indicators  in  the  set  of  indicators  to  be  used  for 
measuring  and  assessing  student  performance  and  satisfac- 
tory progress.  Examples  of  such  indicators  are  listed  below: 

•  Post  Secondary  Plans 

•  Enrollment  in  Algebra  I 

•  College  Enrollees  Requiring  Remediation 

G.  LEAs  who  currently  meet  all  or  most  of  the  performance  stan- 
dards included  in  the  State  Accieditation  Plan  are  required  to 
set  additional  locally  determined  student  performance  goals. 
In  setting  these  performance  goals  the  LEA  must  adhere  to  the 
following: 

1 .  Establish  local  student  performance  goals  for  any  remain- 
ing State  Accreditation  Performance  Standards  which  are 
currently  not  met. 

2.  Establish  some  local  student  performance  goals  which  are 
higher  than  the  performance  standards  in  State  Accredita- 
tion. 

3.  Develop  student  performance  goals  in  additional  curricula 
areas  and/or  in  additional  grade  levels  not  addressed  cur- 
rently in  State  Accreditation.  This  requirement  applies 
only  after  the  first  year.  LEAs  may.  however,  include  such 
indicators  during  year  one  if  they  desire  to  do  so. 

H.  Should  a  participating  LEA  choose  to  develop  an  evaluation 
instrument  or  approach  other  than  the  Teacher  Performance 
Appraisal  Instrument  (TPAI)  for  use  with  teachers  who  have 
already  attained  career  status,  description  of  such  plans 
must  be  submitted  as  a  part  of  the  LEA's  local  plan.  (GS 
115C-238.2) 

I.  LEAs  are  encouraged  to  utilize  their  Regional  Center  staff. 
Raleigh  staff,  outside  educational  consultants,  interested  non- 
profit groups  and  other  appropriate  educational  resources  and 
persons  to  assist  in  the  development  of  the  most  effective  plan 
possible.  LEAs  are  urged  to  utilize,  as  examples,  the  student 
performance  goals  being  developed  by  DPl's  office  of  Re- 
search and  Development  to  assist  them  in  properly  stating  and 
measuring  student  performance  outcomes. 

II.     Guidelines — Differentiated  Pay 

A.  In  order  to  participate  in  the  differentiated  pay  provision  of  the 
Senate  Bill  2.  the  LEA  must  participate  in  the  Performance- 
based  Accountability  Program  of  Senate  Bill  2. 

B.  A  local  board  of  education  that  desires  to  include  a  differen- 
tiated pay  plan  as  a  part  of  its  LEA  school  improvement  plan 
must  adhere  to  the  requirements  outlined  in  GS  1 15C-238.4. 
The  vote,  by  secret  ballot,  must  indicate  that  the  majority  of 
each  of  the  two  groups  ( 1 )  instructional  and  instructional 
support  staff  and  (2)  administrators,  support  the  proposed 
differentiated  pay  plan  in  order  for  the  local  board  to  submit 
a  differentiated  plan  for  approval.  A  differentiated  pay  plan 
cannot  be  submitted  to  one  group  and  not  the  other.  Both 
groups  must  vote  on  a  single  plan. 


22 


SCHOOL  LAW  BULLETIN 


C.  The  law  allows  for  an  optional  differentiated  pay  plan  for 
"certified  instructional  staff,  certified  instructional  support 
staff,  and  certified  administrative  staff." 

D.  A  differentiated  pay  plan  that  grants  an  across  the  board  salary 
supplement  for  all  LEA  certified  employees  is  not  in  keeping 
with  the  intention  or  spirit  of  Senate  Bill  2  and,  therefore,  will 
not  be  approved. 

E.  An  LEA  may  have  a  differentiated  pay  plan  which  includes 
some  schools  and  not  others,  but  such  a  plan  must  be 
reviewed  and  approved  by  the  affected  groups.  The  term 
"affected  groups"means  all  paid  certified  instructional  and  in- 
structional support  staff  as  well  as  all  certified  administrators 
in  the  LEA. 

F.  A  school-based  differentiated  pay  plan  must  be  designed  to 
include,  at  least,  all  full  time  certified  staff  in  the  participating 
schools. 

G.  Following  the  attainment  of  local  school  goals  in  those  LEAs 
utilizing  the  school  based  performance  model  for  differenti- 
ated pay.  the  local  board  of  education,  upon  recommendation 
of  the  principal  andsuperintendent.shallmake  a  determination 
of  which  certified  staff  members  contributed  to  the  attainment 
of  these  goals.  Differentiated  pay  bonuses  will  then  be  distrib- 
uted to  those  designated  employees.  If  an  LEA  chooses  to  use 
a  school  based  committee  to  participate  in  the  review  of  bonus 
distribution,  this  committee  shall  function  only  as  an  advisory 
committee  to  the  principal.  The  final  responsibility  for  the 
evaluation  of  performance  of  certified  staff  and  the  final 
decision  related  to  recommendations  for  bonus  distribution 
presented  to  the  superintendent  is  vested  in  the  principal. 

III.  Guidelines — Flexible  Funding 

A.  If  an  LEA  requests  in  its  plan  a  waiver  of  the  purpose  for  w  hich 
state  funds  may  be  used,  a  justification  must  be  provided  for 
the  granting  of  the  waiver  establishing  the  necessity  for  the 
waiver  in  order  for  the  unit  to  reach  its  local  accountability 


B.  Transfers  creating  positions  from  nonposition  categories  must         I 
include  matching  benefit  costs. 

C.  Converting  or  transferring  positions  or  portions  of  positions 
from  varying  lengths  of  employment  must  be  on  a  prorata 
basis  and  at  the  beginning  salary  level  of  the  original  classifi- 
cation. 

D.  Uses  of  funds  for  purposes  not  currently  authorized  must  be 
specifically  requested. 

E.  All  units  participating  in  the  Performance-based  Accountabil- 
ity Program  will  have  the  categories  of  instructional  materials, 
supplies  and  equipment;  textbooks;  testing  support  and  driver 
education  (excluding  teacher  months  of  employment  and 
matching  benefits)  consolidated.  No  specific  request  is 
required. 

F.  Participating  LEAs  are  expected  to  provide  maximum  fund- 
ing flexibility  in  the  use  of  school  funds  to  individual  schools 
to  enable  them  to  accomplish  their  individual  school's  goals. 

G.  Transfers  of  positions  or  portions  of  positions  to  dollars  may 
be  requested  for  the  purpose  of  one  time  expenditures  such  as 
capital  outlay,  administrative  equipment  or  software,  etc. 

H.     Transfers  of  funds  cannot  obligate  the  State  to  a  greater  cost 

than  original  allotment. 
I.     Categories  for  which  waivers  will  not  be  considered  are: 

1 .  Teacher  Assistants  (flexibility  in  assignment  is  allowable) 

2.  Matching  State  Funds  for  Federal  Vocational  Education: 

a.  Non-matching 

b.  State  Months  of  Employment  used  to  match  Federal 
Funds — 67%  of  each  unit's  State  Months  of  Employ-  a 
ment  must  be  used  for  federal  maintenance  of  effort          y 
requirements. 

3.  Transportation 

4.  Employee  Benefits  (including  annual  leave  and  longevity) 

5.  Group  Home 

6.  Willie  M. 

7.  Developmental  Day  Care 

8.  All  Federal  Funds 


Recommended  Guidelines  for  Development  of  a 

Local  School  Administrative  Unit 

School  Improvement  Plan 


Overriding  Principle:  The  local  unit  plan  must  be  a  plan  designed  to 
improve  student  performance.  This  principle  applies  regardless  of 
the  local  unit's  current  status  with  regard  to  student  performance. 


Part  One:  Elements  of  the  Local  Unit  Plan 

I.  Student  Performance  Goals — The  plan  must  include  three-to-five 
year  student  performance  goals  and  annual  milestones  to  measure 
progress  in  meeting  those  goals.  The  first  level  of  student  perform- 
ance targets  are  those  performance  standards  included  in  the  State 
Accreditation  Program.  In  keeping  with  the  purpose  of  the  act 
which  is  overall  school  improvement,  local  units  which  already 
meet  all  or  most  of  these  standards  are  expected  to  establish 
additional  performance  goals  as  outlined  in  G  of  the  General 
Guidelines. 


II.  Differentiated  Pay  Plan  (optional) 

III.  Waivers — The  plan  must  include  requests  for  waivers,  if  any  are 
desired  and  deemed  necessary  to  accomplish  student  performance 
goals.  In  requesting  waivers,  the  unit  shall  indicate  how  specific 
state  law.  regulation  or  policy  inhibits  the  unit's  ability  to  attain  its 
student  performance  goals  and  how  a  waiver  will  facilitate  accom- 
plishment of  its  student  performance  goals.  The  only  State  Laws  for 
which  a  waiver  can  be  requested  are  those  laws  pertaining  to  class 
size,  teacher  certification,  assignment  of  teacher  assistants,  the  use 
of  State-adopted  textbooks,  and  the  purposes  for  which  State  funds 
for  the  public  schools  may  be  used.  Waivers  can  be  requested  from 
all  State  regulations  and  policies,  except  those  pertaining  to  State  . 

salary  schedules  and  employee  benefits  for  school  employees,  the         \ 
instructional  program  that  must  be  offered  under  the  Basic  Educa- 
tion Program,  the  system  of  employment  for  public  school  teachers 
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and  administrators  set  out  in  G.S.  L15C-325,  health  and  safety 
codes,  compulsory1  school  attendance,  the  minimum  lengths  of  the 
school  day  and  year,  and  the  Uniform  Education  Reporting  System. 
Flexible  Funding  is  provided  in  order  to  enhance  a  school  unit's 
ability  to  raise  student  achievement  through  the  maximum  utiliza- 
tion of  state  funds.  To  achieve  this  objective,  participating  LEAs 
may  request  transfers  of  state  allotted  resources  in  a  manner  which 
will  facilitate  accomplishment  of  their  goals. 

A.  If  the  local  administrative  unit  desires  to  request  waivers  with 
regard  to  the  purposes  for  which  State  funds  for  the  public 
schools  may  be  used,  the  unit  must  complete  this  section 
including  the  specifics  of  those  requests.  Such  waivers  must 
be  approved  by  the  SBE.  [Sec.  238.6,  ( 1 )] 

B.  Participating  units  will  automatically  receive  the  funding 
flexibility  under  238.5  which  calls  for  combining  into  a  single 
funding  category  the  existing  categories  for  instructional  ma- 
terials, supplies  and  equipment,  textbooks,  testing  support, 
and  driver  education  except  for  funds  for  classroom 
teachers  of  driver  education.  If  an  LEA  does  not  desire  this 
single  category,  it  must  state  such  in  its  local  plan. 

Assurances — The  plan  must  include  the  signed  list  of  assurances 
contained  herein  that  the  unit's  plan  was: 

A.  approved  by  the  local  board  of  education. 

B.  developed  with  the  involvement  of  a  substantial  number  of 
teachers,  principals,  and  other  appropriate  persons. 

C.  based  on  student  performance  goals  developed  by  the  local 
board  of  education  and  school  stalls. 

D.  based  on  strategies  which  are  included  in  school  plans 
and  have  been  shown  to  contribute  to  raising  student 
achievement. 

E.  developed  according  to  the  requirements  of  1 1 5C-238.4  with 
regard  to  the  differentiated  pay  plans,  if  such  a  plan  is  included 
as  a  part  of  the  school  unit's  improvement  plan. 

Additionally  the  LEA  must  provide  assurances  that: 

F.  its  local  unit  improvement  plan  will  not  distract  from  the  in- 
structional program  that  must  be  offered  under  the  Basic 
Education  Program. 


Content  of  Plan 

I.    Listing  of  Measurable  Student  Performance  Goals 

A.  State  three-to-five  year  student  performance  goal. 

B.  Describe  current  level  of  student  performance  with  regard  to 
each  goal. 

C.  State  annual  milestone  or  1 990-9 1  student  performance  target 
for  each  goal. 

II.    Differentiated  Pay  Plan  (optional) 

III.  List  of  Non-financial  Waivers  Requested,  if  any 

A.  Clearly  cite  each  state  law,  regulation  or  policy  for  which  a 
waiver  is  requested. 

B.  For  each  waiver  request,  describe  how  the  specific  law,  regu- 
lation or  policy  inhibits  accomplishment  of  student  perform- 
ance goals. 

C.  Describe  what  you  expect  to  happen  with  regard  to  student 
achievement  if  waiver  is  granted. 

IV.  Flexible  Funding  Waivers  (See  attached  guidelines) 
V.    Signed  List  of  Assurances 


ASSURANCES 

Please  sign  where  indicated.  Signature  certifies  that  ( 1 )  the  local  im- 
provement plan  has  been  approved  by  the  board  of  education;  (2)  the 
development  of  the  plan  has  involved  a  substantial  number  of  teachers, 
school  administrators  and  other  school  staff;  (3)  the  plan  is  based  on 
strategies  which  are  included  in  school  plans  and  have  been  shown  to 
contribute  to  raising  student  achievement;  (4)  the  student  performance 
goals  included  in  the  plan  are  based  upon  individual  school  plans  in  the 
administrative  unit;  and  (5)  the  instructional  program  required  through 
BEP  will  be  offered. 


Local  Superintendent 


Chairman,  Board  of  Education 


Part  Two:  Format  of  Plan 

The  Local  School  Administrative  Unit  submitting  a  plan  for  approval 
shall  submit  the  proposed  plan  following  the  general  outline  given 
below. 


Please  sign  where  indicated.  Signature  certifies  that  a  differentiated  pay 
plan  is  included  in  the  local  improvement  plan  and  that  it  has  been 
approved  according  to  1 15C-238.4. 


Identifying  Information 

A.  Name  of  Local  School  Unit 

B.  Signature  of  Superintendent 

C.  Signature  of  Chairperson  of  Local  Board  of  Education 

D.  Date  Submitted  ( Plan  must  be  submitted  by  March  1 ) 


Local  Superintendent 


Chairman,  Board  of  Education 
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North  Carolina  Administrative  Code,  Title  16,  Chapter  6G 


SECTION   .0300— SCHOOL  IMPROVEMENT  AND  AC- 
COUNTABILITY 

.0301  LOCAL  SCHOOL  IMPROVEMENT  PLANS 

(a)  Student  performance  goals  must  be  stated  in  three  to  five  year 
goals,  including  annual  milestones  to  measure  progress  toward  those 
goals.  The  purpose  of  these  goals  is  to  increase  student  performance. 

(b)  Satisfactory  progress  toward  meeting  student  performance  goals 
is  defined  as  achievement  of  75%  of  the  annual  milestones  listed  in  the 
approved  local  school  improvement  plan. 

(c)  LEAs  that  currently  meet  all  or  most  of  the  performance  standards 
of  the  state  accreditation  plan  must  set  additional  locally  determined 
student  performance  goals.  In  setting  these  goals,  the  LEA  must: 

( 1 )  establish  local  student  performance  goals  for  any  remaining 
state  accreditation  performance  standards  that  it  does  not 
currently  meet; 

( 2 )  establish  some  local  student  performance  goals  that  are  higher 
than  the  performance  standards  in  state  accreditation;  and 

(3)  establish,  for  school  years  after  the  LEA's  first  year  of 
participation,  student  performance  goals  in  additional  curric- 
ula areas  and/or  in  additional  grade  levels  not  addressed  in 
state  accreditation. 

(d)  LEAs  that  current[ly]  meet  all  or  most  of  the  performance 
standards  of  the  state  accreditation  plan  may  also: 

( 1 )  develop  student  performance  goals  in  additional  curricula 
[areas]  not  currently  addressed  in  state  accreditation;  and 

(2)  add  additional  indicators  such  as  California  Achievement 
Test  scores  at  grades  4.  5,  and  7. 

(e )  The  indicators  that  are  included  in  the  state  accreditation  perform- 
ance standards,  along  with  Scholastic  Aptitude  Test  scores,  are  required 
for  measuring  and  assessing  student  performance.  Additional  end  of 
course  and  end  of  grade  tests  will  be  added  to  these  indicators  as  they  are 
developed. 

(f)  LEAs  may,  but  are  not  required  to  include  as  indicators  for 
measuring  and  assessing  student  performance  and  satisfactory  perform- 
ance factors  such  as: 

( 1 )  post-secondary  plans; 

(2)  enrollment  in  Algebra  1;  and 

(3)  college  enrollees  who  require  remediation. 

(g)  LEAs  that  develop  an  evaluation  instrument  or  approach  other 
than  the  teacher  performance  appraisal  instrument  must  describe  that  in- 
strument or  approach  in  the  local  school  improvement  plan. 

.0302  DIFFERENTIATED  PAY 

(a)  No  LEA  may  adopt  a  differentiated  pay  plan  that  includes  an 


across-the-board  salary  supplement  for  all  certified  employees. 

(b)  The  LEA  may  adopt  a  differentiated  pay  plan  that  includes  some, 
but  not  all,  schools  within  the  LEA.  only  if  the  plan  is  approved  by  a 
majority  of  all  certified  instructional  and  instructional  support  staff  and 
of  all  certified  administrators. 

(c)  After  an  LEA  that  uses  the  school-based  performance  model  for 
differentiated  pay  attains  local  school  goals,  the  local  board  of  educa- 
tion, upon  recommendation  of  the  principal  and  superintendent,  shall 
determine  which  certified  staff  members  contributed  to  the  attainment  of 
those  goals.  The  LEA  will  then  distribute  differentiated  pay  bonuses  to 
those  employees.  A  school-based  committee  that  participates  in  the 
review  of  bonus  distribution  serves  only  in  an  advisory  role  to  the 
principal,  who  bears  the  final  responsibility  for  evaluating  the  perform- 
ance of  certified  staff  and  deciding  whom  to  recommend  to  the  superin- 
tendent for  bonus  distribution. 

(d)  A  school-based  differentiated  pay  plan  must  include,  at  a  mini- 
mum, all  full-time  certified  staff  in  the  participating  schools. 

.0303  FLEXIBLE  FUNDING 

(a)  LEAs  that  request  a  waiver  of  the  purpose  for  which  state  funds 
may  be  used  must  submit  a  justification  that  shows  how  the  waiver  is 
necessary  for  the  LEA  to  reach  its  local  accountability  goals. 

(b)  Fund  transfers  that  create  position  from  nonposition  categories 
must  include  matching  benefit  costs. 

(c)  Converting  or  transferring  positions  or  portions  of  positions  from 
varying  lengths  of  employment  must  be  on  a  prorata  basis  and  at  the 
beginning  salary  level  of  the  original  classification. 

(d)  The  LEA  must  request  specific  permission  to  use  funds  for 
purposes  that  are  not  currently  authorized. 

(e)  LEAs  may  request  to  transfer  positions  or  portions  of  positions  to 
dollars  for  the  purpose  of  one-time  expenditures  such  as  capital  outlay, 
administrative  equipment  or  software. 

(f)  Fund  transfers  cannot  obligate  the  state  to  a  greater  cost  than  the 
original  allotment. 

(g)  Waivers  will  not  be  considered  or  granted  for: 

( 1 )  teacher  assistants; 

(2)  matching  state  funds  for  federal  vocational  education; 

(3)  transportation; 

(4)  employee  benefits,  including  annual  leave  and  longevity; 

(5)  group  homes; 

(6)  Willie  M.; 

(7)  developmental  day  care;  and 

(8)  all  federal  funds. 


SCHOOL  LAW  BULLETIN  LOOKS  AT  RECENT  COURT  DECISIONS  AND  ATTORNEY  GENERALS  OPINIONS 


Clearinghouse 


Edited  by  Robert  P.  Joyce 


University  may  not  withhold  peer-review  tenure 
decision  documents  from  the  EEOC  in  an  investigation 
of  a  claim  of  employment  discrimination.  University  of 
Pennsylvania  v.  Equal  Employment  Opportunity  Com- 
mission, 1 10  S.  Ct.  577,  107  L.Ed.2d  57 1  (1990). 

Facts:  Rosalie  Tung,  an  associate  professor  at  the 
Wharton  School  of  Business  at  the  University  of  Pennsyl- 
vania, filed  with  the  Equal  Employment  Opportunity 
Commission  (EEOC)  a  charge  under  Title  VII  of  the  Civil 
Rights  Act  of  1964,  alleging  race,  sex,  and  national  origin 
discrimination  in  the  school's  decision  to  deny  her  tenure. 
The  EEOC,  in  investigating  the  charge,  requested,  among 
other  things,  the  tenure-review  files  of  Tung  and  five  male 
faculty  members  who  had  been  considered  about  the  same 
time  and  had  been  granted  tenure.  The  university  objected 
to  providing  "confidential  peer  review  information"  con- 
sisting of  confidential  letters  written  by  Tung's  evaluators, 
a  letter  of  evaluation  by  the  department  chairman,  docu- 
ments reflecting  the  internal  deliberations  of  the  faculty 
committees  considering  applications  for  tenure,  and  simi- 
lar materials  related  to  the  tenure  candidates  other  than 
Tung.  The  university  claimed  that  even  though  a  literal 
reading  of  Title  VII  would  make  these  materials  subject  to 
disclosure  to  the  EEOC.  common  law  and  First  Amend- 
ment considerations  required  that  the  court  strike  a  bal- 
ance. The  "constitutional  and  societal  interest  inherent  in 
the  peer  review  process"  must  be  weighed  against  the  inter- 
ests of  a  person  claiming  discrimination,  and  the  court 
must  allow  these  documents  to  be  revealed  only  as  a  last 
resort.  These  considerations  arise,  the  university  argued, 
because  of  the  special  status  a  university  holds  as  a  center 
of  learning,  innovation,  and  discovery.  The  trial  and  ap- 
peals courts  rejected  the  university's  arguments  and  ruled 


that  the  documents  must  be  turned  over.  The  university 
appealed  to  the  United  States  Supreme  Court. 

Holding:  The  Supreme  Court  rejected  the  university's 
arguments,  upholding  the  lower  courts'  decisions,  and 
ruled  that  the  confidential  peer-review  tenure  materials  are 
subject  to  investigation  by  the  EEOC.  It  rejected  the 
university's  "common  law"  argument  that  its  "special 
status"  afforded  it  protection  from  this  kind  of  review.  The 
Court  acknowledged  that  such  a  special  status  does  indeed 
exist,  but  it  said  that  such  a  special  status  also  exists  in 
numerous  other  contexts,  such  as  for  musicians,  writers, 
publishers,  and  lawyers.  Exceptions  cannot  be  created  for 
all  of  them.  Further,  if  an  exception  were  to  be  recognized 
for  universities,  then  evidence  of  invidious  discrimination 
could  easily  be  hidden  in  confidential  peer-review  files, 
and  the  university  could  escape  accountability  for  its 
unlawful  acts. 

The  Court  rejected  the  First  Amendment  arguments, 
also.  The  university  pointed  to  an  earlier  decision  of  the 
Supreme  Court  that  had  emphasized  the  importance  of  the 
ability  of  a  university  to  "determine  for  itself  on  academic 
grounds  who  may  teach."  This  self-determination  is  a  part 
of  academic  freedom,  the  university  said,  which  is  a 
"special  concern  of  the  First  Amendment."  That  self- 
determination  will  be  damaged  if  people  reviewing  tenure 
candidates  cannot  count  on  confidentiality.  When  that  self- 
determination  is  damaged,  then  the  quality  of  the  faculty 
will  be  damaged,  and  academic  freedom  will  be  jeopar- 
dized, in  violation  of  the  First  Amendment.  The  court  held 
that  the  relationship  between  disclosure  of  tenure-review 
materials  and  academic  freedom  is  too  remote  to  sustain  a 
First  Amendment  exception  to  the  Title  VII  requirement  of 
employment-related  documents. 
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Teacher's  satiric  letter  in  response  to  allegations 
of  sex  discrimination  addresses  a  matter  of  public 
concern.  Seemuller  v.  Fairfax  County  School  Board,  878 
F.2d  1578  (4th  Cir.  1989). 

Facts:  Lake  Braddock  (Virginia)  High  School's 
newspaper  published  a  letter  from  several  anonymous 
female  students  complaining  about  sex  discrimination  and 
"a  few  male  chauvinistic  P.E.  teachers."  Physical  educa- 
tion teacher  Don  Seemuller  responded  to  the  anonymous 
letter  with  a  satiric  letter.  The  newspaper  advisor  and  the 
principal  both  read  Seemuller' s  letter  before  it  was  pub- 
lished, but  they  did  not  object  to  its  publication,  ask 
Seemuller  to  withdraw  it,  or  warn  him  of  any  possible 
disciplinary  action. 

After  Seemuller's  letter  was  published,  the  principal 
notified  him  that  he  had  received  complaints  about  the 
letter  and  warned  Seemuller  that  he  might  receive  a  "needs 
improvement"  rating  in  "Professional  Responsibility"  in 
his  final  evaluation.  The  principal  recommended  that 
Seemuller  meet  with  the  school's  Human  Relations 
Committee  and  submit  a  letter  of  apology  to  the  news- 
paper. Seemuller  complied  with  these  suggestions. 

In  his  final  evaluation,  Seemuller  received  the  "needs 
improvement"  rating.  He  alleged  that  because  of  this 
evaluation,  he  did  not  receive  his  step  increment  in  pay  for 
the  next  school  year.  He  filed  a  grievance  that  was  denied. 
Seemuller  then  sued  in  federal  district  court,  claiming  that 
his  First  Amendment  right  to  freedom  of  speech  had  been 
violated.  The  court  ruled  that  his  letter  was  a  personal  re- 
sponse to  criticism  rather  than  a  comment  on  a  matter  of 
public  concern  and  directed  a  verdict  in  favor  of  the  school 
board  and  principal.  Seemuller  appealed. 

Holding:  The  appeals  court  for  the  fourth  circuit 
vacated  the  district  court's  order  and  remanded  the  case  for 
further  proceedings  consistent  with  its  finding  that 
"Seemuller's  letter  was  intended  to  address  and  did  ad- 
dress the  complaint  of  discrimination  based  on  sex — a 
matter  of  public  concern."  The  court  noted  that  Seemuller' s 
use  of  satire  is  protected  by  the  First  Amendment  and  that 
the  fact  that  some  people  considered  his  letter  inappropri- 
ate or  controversial  is  "irrelevant  to  the  question  whether 
it  deals  with  a  matter  of  public  concern." 

On  remand,  the  district  court  must  balance  "the  inter- 
ests of  the  [employee],  as  a  citizen,  in  commenting  upon 
matters  of  public  concern"  against  "the  interests  of  the 
State,  as  an  employer,  in  promoting  the  efficiency  of  the 
public  services  it  performs  through  its  employees"  in  order 
to  determine  whether  Seemuller's  speech  should  have 
been  protected  from  disciplinary  action.  If  the  court  finds 
that  Seemuller's  interests  outweigh  the  state's  interests. 


the  denial  of  his  increment  pay  ( if  that  decision  was  based       I 
on  the  satiric  letter)  violates  his  First  Amendment  rights. — 
Karen  James  Crouchley 

Ms.  Crouchley  is  a  third-year  student  at  The  University  of  North  Carolina 
at  Chapel  Hill  School  of  Law  and  a  research  assistant  at  the  Institute  of 
Government. 

School  board's  placement  of  an  autistic  student  at 
a  county  vocational  center  was  necessary  to  provide 
him  with  an  appropriate  education.  DeVries  by  DeBlaay 
v.  Fairfax  County  School  Board,  882  F.2d  876  (4th  Cir. 
1989). 

Facts:  Michael  DeVries  is  a  handicapped  child  en- 
titled to  special  education  under  the  federal  Education  for 
the  Handicapped  Act  (EHA).  DeVries's  mother  wanted 
him  assigned  to  a  large  general  education  high  school.  The 
board  contended  that  DeVries  could  receive  an  appropriate 
public  education  only  at  a  vocational  center  in  a  different 
high  school,  which  was  further  from  his  home.  This  lengthy 
dispute  already  had  reached  the  federal  court  of  appeals 
once  [see  School  Law  Bulletin  20  (Winter  1989):  22],  and 
the  court  had  sent  it  back  to  the  district  court. 

The  district  court  upheld  the  school  board's  determi- 
nation that  the  county  vocational  center,  rather  than  the 
public  high  school,  was  both  the  appropriate  and  least-  / 
restrictive  educational  environment  for  Michael.  He  ap- 
pealed, claiming  that  this  placement  violated  the  EHA's 
mainstreaming  requirements. 

Holding:  The  fourth  circuit  court  of  appeals  af- 
firmed: "We  are  persuaded  that  the  district  court  fully 
considered  the  [EHA's]  mainsteaming  requirements  but 
correctly  concluded  that  Michael  could  not  be  satisfacto- 
rily educated  in  regular  classes  even  with  the  use  of 
supplementary  aids  and  services." — Laurie  Mesibov 

Handicapped  woman  may  sue  for  reimbursement 
of  money  that  an  insurance  company  spent  on  her  edu- 
cational expenses.  Shook  v.  Gaston  County  Board  of  Edu- 
cation, 882  F.2d  1 19  (4th  Cir.  1989). 

Facts:  In  1986  Karen  Leigh  Shook,  a  mentally  re- 
tarded and  emotionally  disturbed  twenty-year-old  woman, 
acting  through  her  guardian  ad  litem,  sued  the  Gaston 
County  (North  Carolina)  Board  of  Education,  seeking 
reimbursement  of  educational  expenses.  As  a  handicapped 
student.  Shook  had  been  entitled  to  a  free  appropriate 
public  education.  The  school  board  had  recommended  that 
she  be  educated  at  Western  Carolina  Center,  but  her 
parents  asked  the  board  to  pay  for  a  placement  at  the  Brown 
Schools  in  Texas.  Although  the  board  notified  them  that  it  I 
would  not  pay  for  that  placement,  her  parents  enrolled  her 
there.  Shook  now  alleges  that  she  is  entitled  to  reimburse- 
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merit  of  approximately  $104,000  (approximately  $40,000 
paid  by  her  parents  and  $64,000  by  Pilot  Life  Insurance 
Company )  for  her  special  education  at  the  Brown  Schools. 

The  district  court  granted  the  school  board's  motion 
for  summary  judgment  (a  motion  to  decide  the  case  before 
trial)  [School  Law  Bulletin  19  (Winter  1988):  37].  The 
court  ruled  that  Shook  had  no  standing  to  seek  reimburse- 
ment from  the  board  for  moneys  paid  by  her  parents  or  Pilot 
Life  Insurance  Company.  (Standing  is  a  requirement  that 
the  plaintiff  in  a  lawsuit  has  actually  been  injured  or 
threatened  with  injury  by  the  action  complained  of  in  the 
suit.  It  focuses  on  whether  the  litigant  is  the  proper  party  to 
bring  the  suit.)  The  court  found  that  Karen  had  not  spent 
any  of  her  own  money  on  her  education,  and  she  could  not 
show  that  she  had  failed  to  receive  an  appropriate  educa- 
tion because  of  Gaston  County's  refusal  to  reimburse  her 
parents  or  the  insurance  company.  Shook  appealed. 

Holding:  The  court  of  appeals  for  the  fourth  circuit 
returned  the  case  to  the  lower  court  because  it  found  that 
Shook  does  have  standing  to  seek  reimbursement  for 
depletion  of  the  health  insurance  benefits  used  for  her 
education.  Her  father's  insurance  policy  had  a  special  self- 
insurance  plan  for  Karen's  direct  benefit,  which  provided 
an  available  maximum  lifetime  benefit  of  $100,000  for 
special  therapeutic  services.  The  coverage  with  respect  to 
Karen's  mental  and  nervous  disorders  was  for  her  by  name, 
not  just  as  her  father's  dependent.  Thus  Shook  is  entitled  to 
sue  for  reimbursement  because  although  none  of  her  own 
funds  had  been  used  for  her  education,  the  insurance 
available  to  her  has  been  reduced  from  $  1 00.000  to  $36,000. 
The  court's  decision  does  not  resolve  the  issue  of  whether 
Shook  must  be  reimbursed;  it  only  permits  her  to  pursue 
her  lawsuit. — L.M. 

South  Carolina's  refusal  to  allow  payroll  deduc- 
tion for  teachers"  association  dues  is  constitutional. 

South  Carolina  Education  Association  v.  Campbell,  883 
F.2d  870  (4th  Cir.  1989). 

Facts:  In  1 979  the  South  Carolina  attorney  general 
issued  an  opinion  that  no  public  body  in  the  state  could 
provide  voluntary  payroll  deductions  without  statutory 
authorization.  Subsequently,  the  state  legislature  passed  a 
law  authorizing  deductions  for  charitable  organizations, 
but  not  for  employee  organizations.  In  1987  special  legis- 
lation was  passed  allowing  payroll  deduction  of  dues  for 
the  state  employees'  association,  but  not  for  the  teachers' 
association.  The  teachers'  association  brought  suit,  alleg- 
i  ing  that  the  difference  between  the  treatment  it  received 
"  and  the  treatment  the  state  employees'  group  received  was 
based  on  the  state  legislature's  disdain  for  the  teachers' 


association's  stand  on  controversial  issues,  violating  the 
constitutional  rights  of  the  members  of  the  teachers'  asso- 
ciation. The  trial  court  held  that  there  was  a  constitutional 
violation.  The  state  appealed. 

Holding:  The  appeals  court  reversed  the  holding  of 
the  trial  court  and  ruled  that  the  refusal  to  allow  the  payroll 
deduction  for  dues  did  not  violate  the  Constitution:  "The 
First  Amendment  does  not  impose  an  affirmative  obliga- 
tion on  the  state  to  assist  the  program  of  the  association  by 
providing  payroll  deduction  services." 

Principal  and  assistant  principal  who  discouraged 
and  minimized  reports  of  sexual  misconduct  by  teach- 
ers toward  students  can  be  held  liable  for  a  constitu- 
tional violation  of  a  student's  privacy  when  a  teacher 
sexually  molests  that  student.  Stoneking  v.  Bradford 
Area  School  District,  882  F.2d  720  (3d  Cir.  1989). 

Facts:  Kathleen  Stoneking  alleged  in  a  lawsuit  that 
her  constitutional  rights  to  freedom  from  invasion  of 
personal  security  were  violated  by  the  principal  of  her 
school,  the  assistant  principal,  the  superintendent  of  the 
system,  and  the  system  itself  for  tolerating  a  teacher's 
repeated  sexual  molestation  of  her  and  other  teachers' 
sexual  molestation  of  other  students.  The  principal,  assist- 
ant principal,  and  superintendent  asked  the  court  to  remove 
them  from  the  lawsuit  on  the  grounds  that  they  had  "quali- 
fied immunity,"  meaning  that  they  could  not  be  held  liable 
because  it  was  not  clearly  established  at  the  time  of  the 
molestation  that  such  activity  was  a  constitutional  viola- 
tion. The  court  of  appeals  held  that  there  is  a  special 
relationship  between  students  and  their  school  teachers 
and  administrators,  and  because  of  this  special  relation- 
ship, it  was  clear  that  the  molestation  (and  the  tolerance  of 
the  molestation)  violated  a  duty  that  the  teachers  and  ad- 
ministrators had.  Therefore,  the  principal,  assistant  princi- 
pal, and  superintendent  were  not  entitled  to  qualified 
immunity. 

After  that  ruling,  the  United  States  Supreme  Court 
held  in  DeShaney  v.  Winnebago  County  Department  of 
Social  Services  [109  S.  Ct.  998,  103  L.Ed.2d  249  (1989)] 
that  a  child  could  not  maintain  an  action  against  the  social 
services  department  and  its  employees  for  injuries  he 
received  at  the  hands  of  his  father,  even  though  the 
department 's  caseworker  turned  the  child  over  to  the  father 
knowing  of  the  risk  of  violence  to  the  child. 

The  court  of  appeals  in  Stoneking  then  reviewed  its 
ruling  on  qualified  immunity,  noting  that  DeShaney  cast 
some  doubt  on  the  "special  relationship"  notion  that  served 
as  the  basis  for  the  original  holding  against  the  principal, 
assistant  principal,  and  superintendent. 
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Holding:  The  court  of  appeals  upheld  the  prior  ruling 
that  the  principal  and  assistant  principal  could  not  benefit 
from  qualified  immunity,  because  they  took  actions  that 
"discouraged  and  minimized  reports  of  sexual  misconduct 
by  teachers,"  which  could  be  seen  as  "encourag[ing]  a 
climate  to  flourish  where  innocent  girls  were  victimized." 
With  respect  to  the  superintendent,  the  court  held  that  he 
was  guilty  of  "mere  'inaction  and  insensitivity'"  and  that 
he  was  guilty  of  no  "affirmative  acts"  that  could  serve  as 
the  basis  of  a  claim  of  "toleration,  condonation  or  encour- 
agement of  sexual  harassment  by  teachers."  Therefore,  he 
could  not  be  held  liable  for  the  constitutional  violations  of 
Stoneking's  rights. 

The  court  held  that  the  DeShaney  holding  does  not 
affect  the  outcome  of  this  case  because  DeShaney  speaks 
about  actions  by  a  "private  person"  (the  boy's  father).  The 
social  services  department  in  that  case  could  not  be  held 
liable  for  the  actions  of  a  private  person.  In  this  case,  the 
violator  was  not  a  private  person  but  an  employee  of  the 
school  system.  Therefore,  DeShaney  does  not  affect  the 


School  rule  prohibiting  dancing  is  not  a  violation 
of  the  constitutional  prohibition  of  fostering  religion. 

Clayton  v.  Place,  884  F.2d  376  (8th  Cir.  1989). 

Facts:  A  Missouri  school  district's  rule  provided  that 
"school  dances  are  not  authorized  and  school  premises 
shall  not  be  used  for  purposes  of  conducting  a  dance."  A 
group  of  students,  parents,  and  taxpayers  brought  a  lawsuit 
to  have  the  rule  set  aside.  They  claimed  that  it  advanced  the 
views  of  residents  of  the  district  who  opposed  dancing  on 
religious  grounds  and  that  therefore  it  violated  the  estab- 
lishment clause  of  the  First  Amendment  to  the  United 
States  Constitution.  The  trial  court  held  that  any  rule  can 
stand  against  a  challenge  under  the  establishment  clause 
only  if  it  meets  three  tests:  (1)  it  must  have  a  secular 
purpose;  (2)  it  must  neither  advance  nor  inhibit  religion  in 
its  principal  or  primary  effect:  and  (3)  it  must  not  foster  an 
excessive  entanglement  with  religion.  The  trial  court  held 
that  the  no-dancing  rule  violated  all  three  tests  and  there- 
fore was  unconstitutional.  The  school  district  appealed. 

Holding:  The  court  of  appeals  reversed  the  trial  court 
and  held  that  the  rule  is  constitutional,  passing  all  three 
tests.  As  to  the  first  test  (secular  purposes),  the  court  noted 
that  the  rule  on  its  face  makes  no  mention  of  religion  and 
that  condemnation  of  dancing  is  not  firmly  rooted  in  Judeo- 
Christian  moral  or  ethical  standards.  As  to  the  second  test, 
the  court  noted  that  any  student  is  free  to  engage  in 
extracurricular  dancing  outside  of  school  and  that  there  is 
no  religious  content  or  message  in  the  rule.  As  to  the  third. 


the  court  held  that  the  rule  promotes  less,  rather  than  more,  f 
school  involvement  in  what  the  plaintiffs  claimed  was  a 
religiously  significant  activity.  "The  mere  fact  that  a  gov- 
ernmental body  takes  action  that  coincides  with  the  prin- 
ciples or  desires  of  a  particular  religious  group"  does  not 
mean  that  there  has  been  an  impermissible  establishment 
of  religion. 

School  may  maintain  girls-only  varsity  volley- 
ball team  even  if  it  has  no  boys'  team.  Clark  v. 
Arizona  Interscholastic  Association,  886  F.2d  1191  (9th 
Cir.  1989). 

Facts:  Wade  Clark,  a  student  at  a  Tucson,  Arizona, 
high  school,  was  not  permitted  to  play  on  the  girls-only 
varsity  volleyball  team.  The  school  provided  no  varsity 
volleyball  team  for  boys.  At  the  school,  all  teams  were 
open  to  both  sexes,  except  volleyball  (girls-only)  and 
wrestling  (boys-only).  Clark  sued.  He  alleged  first  that  the 
Arizona  Interscholastic  Association  had  discriminated 
against  girls  in  the  past  and  that  its  efforts  to  overcome  that 
past  discimination,  such  as  allowing  girls-only  volleyball 
competition,  should  not  stand.  Opening  up  other  sports, 
such  as  football,  to  girls  had  given  them  opportunities  that 
did  not  exist  before,  Clark  argued.  Further,  any  unequal  / 
participation  that  remains  is  the  result  of  social  attitudes,  ™ 
Clark  argued,  which  are  beyond  the  responsibility  of  the 
school  system  to  try  to  cure  by  a  girls-only  rule. 

Holding:  The  court  ruled  that  the  athletic  association 
can  continue  its  girls-only  volleyball  policy.  The  policy  is 
substantially  related  to  curing  the  effects  of  past  discrimi- 
nation against  girls  and  is  therefore  constitutionally  per- 
mitted: "The  fact  that  some  of  those  effects  may  lie  in 
social  attitudes  makes  them  no  less  real." 

Refusal  to  publish  Planned  Parenthood  advertise- 
ments in  school  publications  does  not  violate  the  First 
Amendment.  Planned  Parenthood  of  Southern  Nevada, 
Inc.  v.  Clark  County  School  District.  887  F.2d  935  (9th  Cir. 
1989). 

Facts:  Planned  Parenthood  of  Southern  Nevada 
sought  declaratory  and  injunctive  relief  against  the 
Clark  County  School  District,  members  of  its  governing 
board,  the  superintendent,  and  ten  principals,  charging  that 
their  refusal  to  publish  Planned  Parenthood's  advertise- 
ments in  school-sponsored  publications  violated  the  First 
Amendment.  Initially,  the  district  court  found  that  the 
school  publications  were  limited  public  forums  and  that 
the  school  district  had  not  demonstrated  a  compelling  i 
governmental  interest  in  excluding  the  advertisements. 
The  court  ordered  the  parties  to  agree  on  acceptable  adver- 
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tisements  or  submit  further  evidence  to  the  court  so  that  it 
could  decide. 

Before  the  district  court  took  further  action,  the 
Supreme  Court  decided  a  case  involving  school  publica- 
tions [Hazelwood  School  District  v.  Kuhlmeier,  484  U.S. 
260  (1988)].  On  the  basis  of  this  opinion,  the  district  court 
issued  a  second  order  finding  that  the  school  districts' 
publications  were  nonpublic  forums  and  that  the  refusal  to 
accept  Planned  Parenthood 's  advertisements  was  reason- 
able. Planned  Parenthood  appealed. 

Holding:  The  court  of  appeals  affirmed  the  ruling 
that  the  publications  were  nonpublic  forums.  The  court 
recognized  the  unique  characteristics  of  the  school  envi- 
ronment and  found  that  the  school  district's  written  policy 
unequivocally  revealed  an  intent  to  limit  access  to  all 
school  publications.  Newspapers  and  yearbooks  were  part 
of  the  district's  curriculum,  and  although  the  programs  of 
athletic  events  were  not,  the  court  noted  that  they  were  part 
of  the  school's  mission  because  they  were  distributed 
under  its  auspices. 

The  rejection  of  the  advertisements  was  reasonable 
because  the  school  district  "could  reasonably  have  been 
concerned  that  Planned  Parenthood's  advertisements  would 
distract  from  its  mission."  In  order  to  fulfill  its  "basic 
educational  mission"  and  "responsibility  of  inculcating 
values  to  our  youth,  a  school  must  be  able  to  "disassociate 
itself  from  certain  types  of  speech."  The  court  noted  that 
the  school  district  could  properly  avoid  potentially  sensi- 
tive topics  such  as  teenage  sexual  activity.  It  also  deter- 
mined that  the  school  district  had  a  legitimate  interest  in 
remaining  neutral  on  the  subject  of  teenage  family 
planning. — K.J.C. 

School  board's  exclusion  of  a  peace  organization 
from  Career  Day  is  unconstitutional.  Searcey  v.  Harris, 
888F.2d  1314  (11th  Cir.  1989). 

Facts:  The  Atlanta  Peace  Alliance  sued  the  superin- 
tendent and  the  Atlanta  Board  of  Education,  claiming  that 
the  board's  refusal  to  grant  the  alliance  access  to  school 
guidance  counselors'  offices  and  Career  Day  programs 
and  bulletin  boards  violated  the  First  Amendment  rights  of 
the  members  of  the  alliance.  The  court  ruled  that  denying 
access  to  the  bulletin  boards  and  counselors'  offices  was 
unconstitutional  because  they  were  public  forums  and  that 
the  board  had  not  asserted  a  compelling  interest  that 
justified  denying  access. 
^  The  court  found  that  Career  Day  was  a  nonpublic 

I  forum,  but  it  also  found  that  several  regulations  in  the 
board's  Career  Day  policy  were  unconstitutional  because 
they  were  unreasonable  restrictions  on  access  or  because 


they  had  been  written  for  the  purpose  of  suppressing  the 
alliance's  viewpoint.  The  court  enjoined  the  board  from 
enforcing  those  regulations.  The  board  appealed  the  ruling 
that  the  regulations  were  unconstitutional. 

Holding:  The  court  of  appeals  affirmed  because  it 
found  that  aspects  of  the  Career  Day  policy  and  regulations 
did  not  constitute  reasonable  regulation  of  First  Amend- 
ment activity  in  a  nonpublic  forum.  The  regulation  requir- 
ing a  Career  Day  speaker  to  have  direct  knowledge  of  the 
field  was  reasonable,  but  the  requirement  of  a  present 
affiliation  with  the  career  field  was  unreasonable  because 
a  person  who  had  previous  experience  in  the  job  could  still 
have  valuable  information. 

Regulations  banning  criticism  by  Career  Day  partici- 
pants were  reasonable  only  to  the  extent  that  they  prohib- 
ited a  group  from  denigrating  the  opportunities  offered  by 
a  specific  group.  Such  regulations  were  unreasonable  to 
the  extent  that  they  prohibited  a  group  from  presenting 
negative  factual  information  about  specific  jobs,  because 
such  information  could  enable  students  to  make  an  in- 
formed career  choice. 

The  court  affirmed  the  finding  that  allowing  speakers 
to  point  out  the  advantages  of  a  particular  career  while 
banning  speakers  from  pointing  out  the  disadvantages  of 
the  same  career  was  viewpoint  discrimination  prohibited 
by  the  First  Amendment  regardless  of  the  type  of  forum.  In 
a  nonpublic  forum  such  as  Career  Day,  the  school  board 
could  limit  the  subject  matter  discussed.  But  once  the 
board  allowed  information  about  military  careers  in  the 
program,  the  board  could  not  exclude  the  alliance  in  order 
to  suppress  its  views  about  the  military. — K.J.C. 

Student  who  alleged  that  her  counselor  and  vice 
principal  coerced  her  to  have  an  abortion  has  grounds 
for  a  lawsuit.  Arnold  v.  Board  of  Education  of  Escambia 
County,  880  F.2d  305  ( 1 1th  Cir.  1989). 

Facts:  A  minor  student  who  had  an  abortion,  her 
boyfriend  (also  a  student),  and  theirparents  sued  the  school 
guidance  counselor,  the  vice  principal,  and  the  school 
board.  The  students  alleged  that  they  were  deprived  of  their 
civil  rights  because  ( 1 )  the  defendants  coerced  the  student 
into  having  an  abortion,  (2)  the  defendants  coerced  both 
students  to  refrain  from  notifying  their  parents,  (3)  the 
counselor  procured  a  pregnancy  test  for  the  student  at  the 
school  board's  expense,  (4)  the  counselor  and  the  vice 
principal  paid  the  two  students  to  work  for  them  to  enable 
the  students  to  pay  for  the  abortion,  and  (5)  the  vice 
principal  gave  twenty  dollars  to  the  individual  who  drove 
the  students  to  the  abortion  facility.  The  students  also 
alleged  that  the  defendants  acted  as  they  did  solely  because 
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the  students  were  black.  The  district  court  dismissed  the 
case  for  failure  to  state  grounds  upon  which  relief  could  be 
granted,  and  the  students  appealed. 

Holding:  The  court  of  appeals  affirmed  the  dismissal 
of  several  of  the  claims,  but  it  reversed  and  remanded  on 
other  claims  that  could  be  supported  by  the  plaintiff's 
allegations  if  they  were  shown  to  be  true  at  trial.  There  were 
sufficient  allegations  to  support  claims  that  ( 1 )  the  female 
student's  right  to  privacy  had  been  violated,  (2)  school 
officials  had  violated  each  student's  free  exercise  and 
equal  protection  rights,  (3 )  the  guidance  counselor  and  vice 
princial  had  engaged  in  an  illegal  conspiracy,  (4)  the  male 
student's  due  process  rights  were  violated  by  his  suspen- 
sion from  school,  and  (5)  the  students'  parents'  control 
over  familial  relations  had  been  improperly  interfered 
with.— K.J.C. 

Police  department  properly  received  proceeds 
under  federal  forfeiture  laws.  United  States  v.  Alston. 
717  F.  Supp.  378  (M.D.N.C.  1989). 

Facts:  In  February,  1987,  police  officers  of  Winston- 
Salem.  North  Carolina,  searched  a  residence;  found  weap- 
ons, cocaine,  and  $10,638  in  cash  there:  and  arrested 
Robert  Alston,  Jr.  The  officers  asked  an  agent  of  the  federal 
Drug  Enforcement  Agency  ( DEA )  to  adopt  their  seizure  of 
the  case.  After  finding  probable  cause  to  believe  the  cash 
was  proceeds  traceable  to  drug  dealing,  the  DEA  adopted 
the  seizure  of  the  cash  and  later  declared  the  cash  forfeited 
to  the  United  States.  The  Winston-Salem  police  depart- 
ment received  85  percent  of  the  forfeited  cash  under 
federal  law  permitting  its  equitable  distribution. 

However,  the  state  superior  court  ordered  the  police 
department  to  forward  the  cash  to  the  clerk  of  court  to  be 
held  for  further  proceedings.  The  United  States  sought 
declaratory  relief  because  of  the  conflict  between  the 
superior  court's  order  and  the  DEA's  administrative  dec- 
laration of  forfeiture.  The  Winston-Salem/Forsyth  County 
Board  of  Education  was  named  as  a  defendant  because 
under  state  law  forfeited  property  is  to  be  used  for  the 
public  schools. 

Holding:  The  court  granted  the  plaintiffs'  motion  for 
summary  judgment,  thereby  awarding  the  police  depart- 
ment clear  title  to  the  cash.  The  court  first  noted  that  the 
state  superior  court  had  no  authority  to  issue  an  order 
concerning  disposition  of  the  cash  after  the  federal  seizure. 
It  then  explained  that  the  police  department  had  no  duty  to 
request  the  North  Carolina  Department  of  Justice  to  take 
custody  of  the  cash  for  disposition  under  state  law.  The 
request  for  federal  adoption  of  the  seizure,  the  federal 
government's  subsequent  administrative  forfeiture  pro- 


ceedings, and  use  of  the  equitable-sharing  provisions  to 
divide  the  money  between  federal  and  local  law  enforce- 
ment agencies  were  not  improper. 

The  court  found  that  there  is  no  conflict  between 
federal  law  and  the  North  Carolina  Constitution  on  the 
proper  disposition  of  forfeited  property.  Article  IX,  Sec- 
tion 7,  of  the  state  constitution  says  that  the  clear  proceeds 
of  all  penalties  and  forfeitures  and  of  all  fines  collected  for 
any  breach  of  the  penal  laws  of  the  state  belong  to  and 
remain  in  the  counties  and  must  be  used  exclusively  for 
maintaining  free  public  schools.  Federal  statutes  [21 
U.S.C.A.  §  881  and  19  U.S.C.A.  §  1616a]  permit  forfeited 
property  to  be  transferred  to  any  participating  state  or  local 
law  enforcement  agency.  There  is  no  conflict,  because 
state  law  covers  only  state-forfeited  property,  and  federal 
law  only  federally  forfeited  property.  The  constitutional 
provision  does  not  apply  to  a  forfeiture  proceeding  for  a 
breach  of  federal  law. 

In  this  case  the  cash  was  administratively  forfeited 
because  the  federal  government  concluded  that  probable 
caused  existed  that  it  had  been  used  in  violation  of  federal 
law.  When  cash  is  forfeited  under  these  circumstances, 
local  law  enforcement  agencies  may  share  in  the  proceeds. 
The  court  also  found  that  the  federal  government's  role  in  i 
the  forfeiture  was  sufficient  to  allow  the  use  of  federal 
forfeiture  laws,  which  do  require  direct  participation  be- 
tween federal  and  local  law  enforcement  agencies  in  the 
seizure  or  the  forfeiture  of  the  property.  Although  there  is 
no  evidence  here  that  federal  agents  participated  in  the 
investigation  or  seizure  of  the  cash,  the  local  police  depart- 
ment participated  directly  in  the  forfeiture  of  the  cash  and 
then  requested  that  the  DEA  adopt  its  seizure.  Adoption  is 
the  first  and  an  integral  step  in  the  forfeiture  of  the  cash. — 
L.M. 

Transfer  of  white  coaches  to  add  black  coaches  to 
the  football  staff  violates  the  constitutional  rights  of  the 
white  coaches.  Covington  v.  Beaumont  Independent  School 
District.  714  F.  Supp?  1402  (E.D.  Tex.  1989). 

Facts:  The  Beaumont,  Texas,  school  district,  after 
long  litigation,  was  declared  "unified"  and  fully  desegre- 
gated in  1984,  and  all  orders  of  the  court  designed  to 
implement  integration  were  dissolved.  When  in  1988  the 
local  newspaper  ran  a  story  emphasizing  that  there  were  no 
black  coaches  on  the  high  school  varsity  football  staff,  the 
school  board  ordered  the  superintendent  to  reassign  two 
white  coaches  to  the  junior  varsity  staff  and  to  move  two 
black  coaches  from  the  junior  varsity  to  the  varsity  staff.  . 
The  white  coaches  continued  in  their  previous  teaching  | 
assignments  and  received  no  reduction  in  pay.  The  white 
coaches  sued  the  school  district,  claiming  that  the  reassign- 
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merits,  because  they  were  based  on  the  race  of  the  coaches, 
violated  the  constitutional  guarantee  of  equal  protection  of 
the  law. 

Holding:  The  court  held  that  the  transfers  did  violate 
the  Constitution  and  ordered  reinstatement. 

At  trial,  the  school  system  admitted  that  the  trans- 
fers were  based  on  race.  The  system  argued  that  the 
transfers  were  necessary,  however,  ( 1 )  to  retain  the  "uni- 
tary" status  of  the  system,  (2)  to  provide  maximum  educa- 
tion benefits  to  the  students,  and  (3)  to  provide  proper  role 
models  for  the  football  players,  80  percent  of  whom  were 
black. 

The  court  held  that  where  race  is  the  motivating  con- 
sideration in  an  employment  action,  the  action  is  subject  to 
"strict  scrutiny,"  meaning  that  the  court  will  let  the  action 
stand  in  the  face  of  an  equal  protection  challenge  only  if  it 
is  justified  by  a  "compelling  governmental  interest."  In  this 
case,  the  system  showed  no  compelling  governmental 
interest.  The  need  to  retain  unitary  status  did  not  qualify, 
because  once  the  system  was  declared  unitary,  it  was  under 
no  further  legal  obligation  than  simply  to  avoid  unlawful 
discrimination  in  the  future.  The  need  to  provide  "maxi- 
mum educational  benefits"  and  "role  models"  also  did  not 
qualify,  because  under  recent  Supreme  Court  holdings, 
only  "remedial"  use  of  race  qualifies  as  a  compelling 
interest.  Here,  where  the  system  was  unified,  there  was  no 
proven  discrimination  to  remedy.  Therefore,  there  was  no 
compelling  governmental  interest  to  be  served.  The  fact 
that  the  white  coaches  lost  no  pay  or  other  benefits  does  not 
matter.  The  mere  reassignment  was  enough  of  a  complaint 
to  warrant  a  constitutional  remedy. 

Shop  teacher  was  not  negligent  in  failing  to  super- 
vise a  student  injured  during  class.  Payne  v.  North 
Carolina  Department  of  Human  Resources,  95  N.C.  App. 
309,  382  S.E.2d  449  (1989). 

Facts:  Thomas  Payne,  a  student  at  the  North  Carolina 
School  for  the  Deaf,  was  assigned  a  task  to  perform  in  the 
small-engine  repair  shop  during  class  time.  His  instructor, 
Clifford  Hipps,  left  the  area  to  answer  the  telephone.  While 
Hipps  was  away,  Payne  noticed  two  buckets  of  hydraulic 
fluid  near  a  lift  in  the  adjacent  grease  shop  and  presumed 
the  fluid  was  to  be  added  to  the  lift.  He  loosened  a  plug  on 
the  lift,  and  his  right  eye  was  injured  when  the  plug  shot  out 
of  its  hole  with  explosive  force. 

Payne  sued  the  North  Carolina  Department  of  Human 

Resources,  claiming  that  his  injuries  were  the  result  of 

m       Hipps's  negligence  in  failing  to  supervise  him  adequately 

and  to  instruct  and  warn  him  about  any  risks  posed  by  the 

lift.  A  deputy  commissioner  of  the  North  Carolina  Indus- 


trial Commission  denied  his  claim,  and  the  commission 
affirmed  on  appeal.  Payne  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed the  commission's  ruling  that  Hipps  was  not  negli- 
gent. The  court  found  that  Payne  was  of  sufficient  maturity 
and  expertise  to  be  left  unsupervised  in  the  shop.  Payne  had 
been  instructed  on  the  operation  of  the  lift,  but  he  had  never 
been  asked  to  assist  with  any  repairs  of  the  lift,  and  Hipps 
could  not  have  foreseen  that  Payne  would  leave  his  as- 
signed task  and  attempt  to  repair  the  lift.  The  court  further 
found  that  Hipps  had  instructed  Payne  on  rules  of  safety 
through  a  handbook  containing  the  rule,  "If  it  don't  pertain 
to  you,  don't  bother  it,  leave  it  alone."  The  court  noted  that 
this  warning  adequately  covered  the  circumstances  of 
Payne's  injury. — K.J.C. 

Employee-at-will  can  be  terminated  without  cause 
as  long  as  the  reason  is  not  unlawful  and  does  not 
contravene  public  policy.  Privette  v.  The  University  of 
North  Carolina  at  Chapel  Hill.  96  N.C.  App.  124.  385 
S.E.2d  185(1989). 

Facts:  Thomas  Privette,  a  research  technician  in  a 
university  laboratory,  was  fired  for  failure  to  clean  a 
surgery  table  properly.  He  claimed  that  the  true  reason  he 
was  terminated  was  retaliation  for  his  association  with  an 
allegedly  out-of-favor  faculty  member  and  for  his  initia- 
tion of  grievance  proceedings  against  the  defendants  for 
harassment.  Privette  sued  the  university  and  two  officials, 
alleging  that  they  had  conspired  to  (1)  terminate  his  em- 
ployment, (2)  prevent  him  from  obtaining  another  position 
with  the  university,  and  (3)  stop  him  from  gaining  admis- 
sion to  the  university's  medical  school.  He  did  not  allege 
that  he  was  qualified  to  attend  medical  school,  that  he  had 
applied  and  was  rejected,  or  that  he  was  entitled  to  admis- 
sion to  any  medical  school.  The  court  granted  the  defend- 
ants' motion  to  dismiss. 

Holding:  The  court  of  appeals  affirmed.  The  court 
noted  that  "when  a  contract  of  employment  does  not  fix  a 
definite  term  the  employment  is  terminable  without  cause 
at  the  will  of  either  party."  Privette's  allegation  that  he  was 
discharged  without  just  cause  was  merely  an  allegation  of 
a  unilateral  expectation  of  continued  employment,  be- 
cause he  did  not  allege  that  his  employment  was  for  a  defi- 
nite period. 

Even  an  employee-at-will,  such  as  Privette,  could 
have  a  valid  claim  for  relief  if  his  or  her  allegations  were 
that  employment  was  terminated  "for  an  unlawful  reason 
or  purpose  that  contravenes  public  policy."  Privette's 
claim  that  he  was  fired  because  of  his  association  with  a 
disfavored  faculty  member  possibly  asserted  an  arbitrary 
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reason  for  dismissal,  but  not  an  unlawful  one.  Privette  did 
not  allege  that  his  discharge  violated  public  policy.  Al- 
though he  alleged  that  the  defendants  conspired  to  prevent 
his  admission  to  medical  school,  even  if  that  was  true, 
Privette  had  no  due  process  claim  because  admission  to  a 
professional  school  is  a  privilege,  not  a  property  right. — 
K.  J.  C. 

A  school  system  cannot  be  held  liable  for  "negli- 
gent investigation  and  hiring"'  if  it  investigated  the 
application  of  a  teacher-candidate  according  to  regular 
policy  and  had  no  knowledge  of  previous  student  as- 
saults. Medlin  v.  Bass.  96  N.C.  App.  410,  386  S.E.2d  80 
(1989). 

Facts:  Pamela  Medlin's  mother  brought  this  lawsuit 
against  the  principal  of  a  Franklin  County  elementary 
school,  several  school  administrators,  and  the  board  of 
education.  The  mother  alleged  that  Pamela,  a  nine-year- 
old  fourth  grader,  was  assaulted  twice  by  Vann  Bass,  the 
principal.  Among  other  claims,  the  mother  asserted  that 
administrators  were  negligent  in  their  hiring  of  Bass  for 
failing  to  discover  that  he  had  been  accused  of  assaults  on 
children  in  previous  public  school  employment. 

The  evidence  showed  that  Bass  had  been  employed  as 
a  teacher  and  principal  in  Rocky  Mount,  North  Carolina, 
for  ten  years  and  in  June  1968  had  sexually  assaulted  a 
male  junior  high  school  student.  Without  denying  or 
admitting  the  assault,  Bass  resigned.  Bass  then  moved  to 
Franklin  County  and  the  following  January  was  hired  to 
teach  in  the  schools  there,  beginning  on  February  3.  On 
February  7,  an  administrator  for  the  system  mailed  refer- 
ence sheets  to  two  of  the  three  references  Bass  had  listed  on 
his  employment  application,  according  to  the  standard 
policy  of  applicant  investigation.  A  rumor  circulated  that 
Bass  was  homosexual,  and  in  response  an  administrator  of 
the  system  visited  the  superintendent  of  the  Rocky  Mount 
system  as  well  as  the  third  reference  on  Bass's  application. 
In  June,  Bass  was  promoted  to  principal.  Because  of  the 
recent  investigation  in  connection  with  his  hiring,  no 
further  investigation  of  Bass  was  done  in  connection  with 
the  appointment  to  the  principalship.  In  1984,  fifteen  years 
later,  Bass  resigned  when  complaints  that  he  had  assaulted 
Pamela  came  to  the  board. 

Pamela's  mother  sued,  claiming,  among  other  things, 
that  to  have  hired  Bass  so  soon  after  he  left  his  prior 
employment  because  of  a  sexual  assault  constituted  negli- 
gent investigation  and  hiring.  The  trial  court  granted 
summary  judgment  in  favor  of  the  school  system  (that  is, 
it  ruled  for  the  school  system  even  without  a  trial ).  Pamela' s 
mother  appealed  to  the  court  of  appeals. 


Holding:  The  court  of  appeals  upheld  the  ruling  in  \ 
favor  of  the  school  system.  The  evidence  showed  that 
the  investigation  undertaken  at  the  time  of  the  hiring  of 
Bass  was  done  according  to  board  policy  and  that  noth- 
ing had  come  to  the  attention  of  the  board  or  the  system 
administrators  to  give  them  knowledge  of  Bass's  prior 
troubles.  No  evidence  indicated  that  a  more  thorough 
investigation  would  have  uncovered  the  information. 
Further,  Bass's  actions  cannot  be  imputed  to  the  board 
because  they  were  outside  the  scope  of  his  employment. 
The  board  did  not  authorize  him  to  assault  Pamela  or 
anyone  else,  and  it  sought  his  resignation  as  soon  as  it 
learned  of  the  assault. 

Criminal  charges  pending  against  a  teacher  do  not 
prevent  a  Professional  Review  Committee  from  acting 
on  the  teacher's  discharge  to  subpoena  witnesses  to  a 
PRC  hearing,  even  when  those  same  witnesses  might  be 
called  in  the  criminal  proceeding.  North  Carolina  v. 
White,  No.  89SC419PM-P  (N.C.  App.  Sept.  1,  1989). 

Facts:  On  June  1 ,  1 989,  the  B uncombe  County  super- 
intendent notified  teacher  Keith  White  that  he  intended  to 
recommend  White's  dismissal.  On  July  10,  the  grand  jury 
indicted  White,  and  he  was  eventually  charged  with  twenty-  i 
nine  counts  of  taking  indecent  liberties  with  a  minor,  four 
counts  of  second-degree  sex  offense,  one  count  of  first- 
degree  sex  offense,  and  four  counts  of  crime  against  nature. 
White  requested  that  a  Professional  Review  Committee  be 
convened  to  review  his  proposed  dismissal.  The  commit- 
tee was  set  up  and  scheduled  a  hearing  for  August  8.  The 
chairman  of  the  committee  issued  subpoenas  to  twenty 
people,  including  minor  child  victims  of  the  criminal 
offenses.  The  district  attorney  became  concerned  that 
the  children  would  be  traumatized  by  appearing  before 
the  committee  and,  as  a  result,  would  be  unable  to 
testify  in  the  criminal  trial,  which  was  scheduled  for 
August  28.  A  superior  court  judge  quashed  (cancelled)  the 
subpoenas,  and  the  school  board  appealed  to  the  court  of 
appeals. 

Holding:  The  court  of  appeals  held  that  it  was  im- 
proper for  the  judge  to  quash  the  subpoenas  and  ordered 
them  reinstated.  The  effect  is  that  the  committee  could  go 
ahead  with  its  hearing  before  the  criminal  trial  and  even 
using  the  same  witnesses  that  the  district  attorney  would 
use  in  the  criminal  trial. 

School  board  does  not  have  to  provide  counsel  for 
a  teacher  sued  for  inappropriate  sexual  conduct.  Matta      { 
v.  Board  of  Education  of  Prince  George's  County,  552 
A.2d  1340  (Md.  App.  1989). 
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Facts:  Three  female  students  at  Surratsville  High 
School  in  Prince  George's  County  (Maryland)  sued  the 
county,  the  board  of  education,  the  superintendent,  the 
principal,  and  a  teacher,  Enrique  Matta,  complaining  that 
Matta  took,  tried  to  take,  or  communicated  a  desire  to  take 
sexual  liberties  with  them.  The  board  of  education  was 
self-insured  and  undertook  to  defend  itself,  the  superin- 
tendent, and  the  principal,  but  it  declined  to  defend  Matta 
or  provide  him  with  counsel.  Matta  sued,  seeking  a  decla- 
ration that  he  was  covered  by  the  board's  self-insurance 
policy  and  that  the  board  owed  him  a  defense  in  the  tort 
action.  The  court  ruled,  before  trial,  that  the  board  was  not 
obligated  to  provide  either  a  defense  or  insurance  coverage 
for  Matta.  Matta  appealed. 

Holding:  Under  Maryland  law,  a  county  board  of 
education  may  fulfill  its  obligation  to  carry  comprehensive 
liability  insurance  for  the  board  and  its  agents  and  employ- 


ees by  becoming  self-insured.  The  court  found  that  the 
pretrial  ruling  was  inappropriate  on  the  issue  of  whether 
the  board  was  obligated  to  provide  insurance  coverage, 
because  the  record  before  the  court  was  insufficient  to  de- 
termine the  terms  and  conditions  of  the  board's  self- 
insurance. 

The  court  upheld  the  ruling  that  the  board  was  not 
obligated  to  provide  Matta  with  counsel.  Maryland  law 
requires  a  board  to  provide  counsel  for  a  teacher  involved 
in  lawsuits  based  on  actions  undertaken  "in  the  perform- 
ance of  his  duties,  within  the  scope  of  his  employment,  and 
without  malice"  if  the  board  determines  that  "he  was  acting 
within  his  authorized  official  capacity  in  the  incident." 
Matta's  conduct  was  not  "without  malice,"  and  he  was  not 
acting  "within  his  authorized  capacity  in  the  incident." — 
K.J.C.  U 
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